JAG NST 5890.1
35
17 Jan 91

JAG | NSTRUCTI ON 5890. 1

From Judge Advocate Genera

Subj: ADM NI STRATI VE PROCESSI NG AND CONSI DERATI ON OF CLAI MS ON
BEHALF OF AND AGAI NST THE UNI TED STATES

Ref : (a) JAGQ NST 5800. 7C, Manual of the Judge Advocate Ceneral

(JAGVAN)
Encl: (1) Procedures for Processing Federal Tort d ains
Act C ai ns
(2) Procedures for Processing Mlitary Cainms Act O ains
(3) Procedures for Processing Cainms Involving
Nonappr opri at ed- Fund Activities and Their Enpl oyees
(4) Procedures for Processing Nonscope C ains
(5) Procedures for Processing Personnel C ains
(6) Procedures for Processing Affirmative C ains
1. Purpose

a. To provide general information about the supervision and
managenent of the Navy's clains program and the processing of
claims under various Federal clains statutes. This information
is of general applicability and where it conflicts with
mat erials contained in the enclosures concerning a specific
clainms statute, the latter control. For admralty clains, see
Chapter XIl of reference (a).

b. To supplenment the provisions of reference (a) concerning
the investigation of incidents giving rise to clains for or
agai nst the United States.

c. To provide, in the enclosures, detailed explanations of
the procedures for adjudicating clains filed under the various
cl ai ms st at ut es.

2. | nf or mati on

a. Responsibilities

(1) The Judge Advocate General is responsible for the
adm ni strati on and supervision of the resolution of clains
arising under the Federal Tort Clainms Act, the Mlitary C ains
Act, the Nonscope Clains Act, the Mlitary and Cvilian Em
pl oyees' Personnel C ainms Act (Personnel Cainms Act), the
Foreign Clainms Act, the International Agreenents O ains Act
pertaining to cost sharing of clainms pursuant to international
agreenents, the Medical Care Recovery Act, the Federal d ains
Col l ection Act of 1966, and postal clains.
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(2) The Deputy Assistant Judge Advocate Ceneral (d ains

and Tort Litigation) is the functional manager of the Navy
cl aims system established to eval uate, adjudicate, and

provide litigation support for clains arising under the acts
|isted above and is responsible to the Judge Advocate Ceneral
for the managenent of that system The clainms system consists
of field activities del egated clains processing and adj udi cati ng
authority and the attorneys and support personnel assigned to
the Cains and Tort Litigation Division of the Ofice of the
Judge Advocate Ceneral. For econony of |anguage, Naval Legal
Service Ofices and Naval Legal Service Ofice Detachnments are
referred to as Naval Legal Service Command activities.

b. Investigations

(1) Inmmediate Report of Certain Events. The Navy or
Marine Corps activity nost directly involved in the incident
shall notify the Judge Advocate General and the appropriate
adj udi cating authority as shown in Appendix 1-5 inmedi ately by
nmessage, electronic mail, or telephone in any of the follow ng
ci rcumst ances:

(a) Cdains or possible clains arising out of a
maj or di saster or out of an incident giving rise to five or nore
possi bl e death or serious injury clains.

(b) Upon filing of a claimthat could result in
l[itigation that would involve a new precedent or point of |aw

(c) dains or possible clains that involve or are
likely to invol ve an agency ot her than the Departnent of the
Navy.

(2) Request for Assistance. Wen an incident occurs at
a place where the naval service does not have an
installation or a unit conveniently |ocated for
conducting an investigation, the commandi ng of ficer
or officer in charge with responsibility for
perform ng the investigation nmay request assistance
fromthe commandi ng officer or officer in charge of
any ot her organization of the Departnent of
Def ense. Likewi se, if a comrandi ng officer or
of ficer in charge of any other organi zation of the
Depart ment of Defense requests such assistance from
a naval commandi ng officer or officer in charge,
the latter should normally conply. |If a conplete
investigation is requested it will be perfornmed in
conpliance with the regul ations of the requested
service. These investigations are nornally
conducted wi thout reinbursenent for per diem
m | eage, or other expenses incurred by the
investigating unit or installation.
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(3) Report of Mdtor Vehicle Accident, Standard Form 91.
RCS OPNAV 5100-6. The operator of any Governnent notor vehicle
involved in an accident of any sort shall be responsible for
maki ng an i nmredi ate report on the Operator's Report of Motor
Vehi cl e Accident, Standard Form 91. This operator's report
shall be made even though the operator of the other vehicle, or
any ot her person involved, states that no claimw Il be fil ed,
or the only vehicles involved are Governnent owned. An accident
shall be reported by the operator regardl ess of who was injured,
what property was damaged, or who was responsi ble. The
operator's report shall be referred to the investigating
of ficer, who shall be responsible for examning it for
conpl eteness and accuracy and who shall file it for future
reference or for attachnment to any subsequent investigative
report of the accident.

(4) Priority of the Investigation. To ensure pronpt
i nvestigation of every incident while witnesses are avail abl e
and before damage has been repaired, the duties of an
investigating officer shall ordinarily have priority over any
ot her assignnents he may have.

(5) Contents of the Report of Investigation. The
report should include the followng itens in addition to the
requi renents in section 0804 of reference (a):

(a) |If pertinent to the investigation, the
investigating officer should obtain a statement fromclaimant's
enpl oyer showi ng clai mant's occupation, wage or salary, and tine
lost fromwork as a result of the incident. |In case of personal
injury, the investigating officer should ask clainmant to submt
a witten statenent fromthe attendi ng physician setting forth
the nature and extent of injury and treatnent, the duration and
extent of any disability, the prognosis, and the period of
hospitalization or incapacity.

(b) A Privacy Act statenment for each person who
was asked to furnish personal information shall be provided.
Soci al Security nunmbers of mlitary personnel and civilian
enpl oyees of the U S. Governnment should be included in the
report but should be obtained fromavail able records, not from
t he i ndivi dual .

(c) Nanes, addresses, and ages of all civilians or
mlitary personnel injured or killed; nanes of insurance com
pani es; information on the nature and extent of injuries, degree
of permanent disability, prognosis, period of hospitalization,
name and address of attendi ng physician and hospital, and anount
of nedical, hospital, and burial expenses actually incurred;
occupation and wage or salary of civilians injured or Kkilled;
and nanes, addresses, ages, relationship, and extent of
dependency of survivors of any such person fatally injured
shoul d be incl uded.
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(d) If straying aninmals are involved, a statenent
as to whether the jurisdiction has an "open range |law' and, if
so, reference to such statute.

(e) A statenent as to whether any person invol ved
violated any State or Federal statute, |ocal ordinance, or
installation regulation and, if so, in what respect. The stat-
ute, ordinance, or regulation should be set out in full.

(f) A statenent on whether a police investigation
was nmade. A copy of the police report of investigation should
be included if avail abl e.

(g) A statenent on whether arrests were made or
charges preferred, and the result of any trial or hearing in
civil or mlitary courts.

(6) Expert Opinions. In appropriate cases the opinion
of an expert may be required to evaluate the extent of damage to
a potential claimant's property. In such cases the

investigating officer should consult Navy-enpl oyed experts,
experts enpl oyed by other departnents of the U S. Governnent, or
civilian experts to obtain a conpetent assessnent of claimant's
damages or otherwi se to protect the Governnment's interest. Any
cost involved with obtaining the opinion of an expert not

enpl oyed by the Navy shall be borne by the command conducting
the investigation. Any cost involved in obtaining the opinion
of a Navy-enpl oyed expert shall be borne by the command to which
the expert is attached. Medical experts shall be enpl oyed only
after consultation with the Chief, Bureau of Medicine and

Sur gery.

(7) Action by Command Initiating the Investigation and
Subsequent Revi ewi ng Aut horities

(a) The command initiating the investigation in
accordance with sections 0803 or 0806 of the JAGWAN shall review
the report of investigation. |[If additional investigation is
requi red or om ssions or other deficiencies are noted, the
i nvestigation should be pronptly returned with an endor senent
i ndicating that a supplenental investigative report wll be
submtted. |If the original or supplenental report is in order,
it shall be forwarded by endorsenent, with any pertinent
comments and recomendati ons. An advance copy of the
i nvestigation shall be forwarded to the Naval Legal Service
Command activity having territorial responsibility for the area
where the incident giving rise to the claimoccurred as
i ndi cated in Appendi x 1-5.

(b) A reviewing authority may direct that
addi tional investigation be conducted, if considered necessary.
The initial investigation should not be returned for such
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addi tional investigation, but should be forwarded by an
endorsenent indicating that the supplenental material will be
submtted. The report shall be endorsed and forwarded to the
next-level authority with appropriate reconmendati ons incl uding
an assessnment of the responsibility for the incident and a
recommendation as to the disposition of any claimthat nmay
subsequently be filed. |If a reviewng authority may be an
adj udi cating authority for a claimsubsequently filed, one copy
of the report shall be retained by such authority for at |east 2
years after the incident.
(c) It is essential that each investigative report
reflect that a good faith effort was nmade to conply with the
Privacy Act of 1974 (5 U . S.C. § 552a) as inplemented by SEC
NAVI NST 5211.5C. Any indication of nonconpliance shall be
expl ained either in the prelimnary statenent or the forwarding
endor senents and, when required, corrected. The adjudicating
Naval Legal Service Conmand activity listed in Appendix 1-5 has
the responsibility to ensure that remedial action is taken to
rectify nonconpliance indicated in the investigative report
prior to forwarding the report to the Judge Advocate General.

c. Cains--Cenerally

(1) dains against the United States. C ains agai nst
the United States shall receive pronpt and professional disposi-
tion. Every effort will be nade to ensure an investigation is
t horoughly and accurately conpleted, the claimant's all egati ons
eval uated pronptly, and where liability is established, a check
i ssued as quickly as possible to prevent further harmto a
nmeritorious claimant. Simlarly, clains not payable will be
processed pronptly and the claimant advi sed of the reasons for
t he deni al

(2) dains in favor of the United States. Potenti al
clainms in favor of the United States will be critically
eval uated and, where appropriate, pronptly asserted and
aggressi vel y pursued.

(3) Assistance to Claimants. Caimants or potentia
cl ai mants who inquire about their rights or the procedures to be
followed in the resolution of their clains will be referred to a
clainms officer. The officer will provide clainms forns, advise
where the forns should be filed, and informthe requester of the
type of substantiating information required. Cains officers
may provi de advice on the clains process but shall not provide
advi ce or opinions about the nerits or the wisdomof filing a
particular claim \While clains officers have a responsibility
to provide general information about clains, they nust consider
18 U. S.C
§ 205 which makes it a crime for an officer or enployee of the
United States to act as an agent or an attorney in the prosecu-
tion of any claimagainst the United States.
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d. dains--Proper C ainants

(1) Danmge to Property Cases. A claimfor damage to,
or destruction or [oss of, property shall be presented by the
owner of the property or a duly authorized agent or |egal
representative. "Owmner" includes a bailee, |essee, or
nor t gagor, but does not include a nortgagee, conditional vendor,
or other person having title for security purposes only.

(2) Personal Injury and Death Cases. A claimfor
personal injury shall be presented by the person injured or a
duly authorized agent or |egal representative, or, in the case
of death, by the properly appointed | egal representative of the
deceased' s estate or survivor where authorized by State | aw

(3) Subrogation. A subrogor and a subrogee may file
clainms jointly or separately. Wen separate clains are filed
and each claimindividually is within | ocal adjudicating author-
ity limts, they may be processed locally, even if the aggregate
of such clains exceeds |ocal nonetary jurisdiction, if they do
not exceed the sum for which approval of the Departnent of
Justice is required (currently, $25,000.00) under the Federal
Tort Clainms Act. Were they exceed this anmount, they shall be
referred to the Clains and Tort Litigation Division.

(4) VLimtation on Transfers and Assignnent. All trans-
fers and assignnents nade of any clai mupon the United States,
and all powers of attorney, orders, or other authorities for
recei ving paynment of any such claim are absolutely null and
voi d unl ess they are made after the allowance of such a claim
t he ascertai nnment of the anobunt due, and the issuing of a
warrant for the paynent thereof. 31 U S.C. 8§ 203. This
statutory provision does not apply to the assignnment of a claim
by operation of law, as in the case of a receiver or trustee in
bankruptcy appointed for an individual, firm or corporation, or
the case of an adm nistrator or executor of the estate of a
per son deceased, or an insurer subrogated to the rights of the
I nsur ed.

e. (dains--Present nent

(1) Witten Demand and Standard Form 95. A clai mshal
be submtted by presenting a witten statenent with the anount
of the claimexpressed in a sumcertain, and, as far as
possi bl e, describing the detailed facts and circunstances
surrounding the incident fromwhich the claimarose. The Caim
for Damage or Injury, Standard Form 95, shall be used whenever
practical for clains under the Federal Tort and Mlitary C ains
Acts. Cdains under the Personnel C ains Act shall be submtted
on DD Form 1842. The claimand all other papers requiring the
signature of the claimnt shall be signed by the claimant
personally or by a duly authorized agent. |If signed by an agent
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or legal representative, the claimshall indicate the title or
capacity of the person signing and be acconpani ed by evi dence of
appoi ntment. Wen nore than one person has a claimarising from
t he sane incident, each person shall file a claimseparately. A
subrogor and a subrogee may file a claimjointly or separately.

(2) To Whom Submitted. dains under the Federal Tort

and Mlitary Cainms Acts shall be submitted to the commandi ng

of ficer of the Navy or Marine Corps activity involved, if known.
O herwi se, they shall be submtted to the commandi ng of ficer of
any Navy or Marine Corps activity, preferably the one nearest to
where the accident occurred, the |ocal Naval Legal Service
Command activity, or to the Judge Advocate Ceneral, 200 Stovall
Street, Al exandria, VA 22332-2400.

f. dains--Action By Recei ving Conmand

(1) Record Date of Receipt. The first conmmand
receiving a claimshall stanp or nmark the date of receipt on the
letter or claimform The envel ope in which the claimwas
recei ved shall be preserved.

(2) Determne the Mlitary Activity Involved. The
recei ving command shall determ ne the Navy or Marine Corps
activity nost directly involved with the claim-usually the
command where the incident is alleged to have occurred--and
forward a copy of the claimto that activity. The original
claim(and the transmttal letter, if a copy is forwarded to a
nore appropriate activity) should imediately be sent to the
servicing Naval Legal Service Command activity clains office.

(3) Initiate an Investigation. An investigation under
reference (a) and this instruction shall be commenced
i mredi ately by the command nost directly involved with the
claim Once the investigation has been conpl eted, an advance
copy shall be forwarded by the convening authority to the Naval
Legal Service Comrand activity providing clainms support.
Waiting until endorsenments have been obtai ned before providing a
copy of the investigation to the cognizant clains adjudicating
authority is neither required nor desirable. The facts of the
i nci dent nust be made known to cogni zant cl ai ns personnel as
soon as possi bl e.

g. Cains--Action By Adjudicating Authority. The
adj udicating authority is responsible for the foll ow ng:

(1) Reviewing Prior Actions. The adjudicating
authority determ nes whether an adequate investigation has been
conducted, whether the initial receipt date is recorded on the
face of the claim and whether all holders of the investigation,
if conpleted, are advised of the receipt of the claim

(2) Determning Sufficiency of the daim The claim
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shoul d be reviewed and a determ nation of its sufficiency nade.

If the claimis not sufficient as received, it shall be
returned to the party who subnmitted it along with an expl anation
of the insufficiency. This does not constitute denial of the
claim The claimshall not be considered "presented” until it
is received in proper form

(3) Adjudicating the Caim

(a) The adjudicating authority shall eval uate and
ei ther approve or disapprove all clainms within its authority,
except where the paynment of nultiple Federal Torts C ains Act

clains arising fromthe sane incident will exceed $25,000.00 in
t he aggregate and thereby require approval of the Departnent of
Justice. In this latter instance, the clains and the investiga-

tive report shall be forwarded to the Judge Advocate Ceneral for
action.

(b) The adjudicating authority shall eval uate and,
where liability is established, attenpt to settle clains for
anounts within its adjudicating authority. Perm ssion of higher
authority to conduct settlenent negotiations to effect such
settlenments is not necessary. Negotiation at settlenent figures
above the adjudicating authority's paynment limts may be at-
tenpted if the claimant is inforned that the final decision on
the claimw |l be made at a hi gher |evel.

(c) If a claimcannot be approved, settled, com
prom sed, or denied within the adjudicating authority limts
established in this instruction, the claimshall be referred
pronptly to the Judge Advocate General. The following naterials
shall be forwarded with the claim

i. An official endorsenent or letter of
transmttal containing a recommendation on resolution of the
claim

ii. a menorandum of |aw containing a review of
applicable law, an evaluation of liability, and recomrendati on
on the settlenent value of the case. This nenorandum shoul d
concentrate on the unusual aspects of applicable |aw, chronicle
the attenpts to resolve the claimat the |ocal |evel, provide
i nformati on about the availability of w tnesses, and outline any
other information material to a resolution of the claim i.e.
prior dealings with the claimant's attorney, |ocal procedural
rules, or peculiarities that may nake trial difficult. The
menor andum shoul d not repeat information readily obtained from
the investigative report and should be tailored to the
conplexity of the issues presented. An abbreviated nenorandum
shoul d be submtted if the claimis statutorily barred because
of the statute of Iimtations or Federal Enployees' Conpensation
Act or otherw se barred because of the Feres doctrine.
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iii. The original investigative report and al
al lied papers; and

iv. the original claimfiled by the claimnt
(and the envelope in which it arrived, if preserved). The
adj udi cating authority shall retain at |east one copy of al
papers forwarded to the Judge Advocate General under this sec-
tion.

(d) See Appendices 1-4 and 1-5 to determ ne ap-
propriate adjudicating authorities and the nonetary limts of
t heir adjudicating authority.

(4) Preparing Litigation Reports. A litigation report
is prepared when a lawsuit 1s filed and a conpl aint received.
The report is addressed to the Departnent of Justice official or
the U S. Attorney having cogni zance of the matter. The report
is a narrative summary of the facts upon which the suit is based
and has as enclosures the clains file and a nmenorandum of | aw on
t he i ssues presented.

(a) Wen the claimhas been forwarded to the Judge
Advocate Ceneral prior to the initiation of a suit, litigation
reports originate in the Cains and Tort Litigation Division of
the O fice of the Judge Advocate Ceneral

(b) Wen, however, the claimhas not been
forwarded and is still under the cogni zance of the Naval Legal
Service Command clains office, that command will ordinarily be
required to prepare and forward the litigation report to the
requesting organi zation. 1In this instance, the litigation
report should be sent directly to the cognizant Departnment of
Justice official or U S. Attorney with a copy of the report and
all enclosures to the Judge Advocate Ceneral.

h. dainms--Paynents. Cains approved for paynent shall be
expeditiously forwarded to the disbursing office or the General
Accounting Ofice depending on the clains act involved and the
anount of the requested paynent. Generally, paynent of a
Federal tort claimabove $2,500.00 requires subm ssion of the
paynent voucher to the General Accounting O fice. Al other
field authorized paynent vouchers are submtted directly to the
servicing disbursing office for paynent.

i. Cains--Settl enent and Rel ease

(1) Fully and Partially Approved Cains. Wen a claim
is approved for paynent in the anmount clained, no settlenent
agreenent is necessary. Wen a federal tort, mlitary, or non-
scope claimis approved for paynment in a | esser anpunt than that

clainmed, the claimant must indicate in witing a willingness to
accept the offered amount in full settlenent and final satis-
faction of the claim 1In the latter instance, no paynment wl|
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be made until a signed settlenent agreenent has been received.
See Appendices 1-2 and 1-3.

(2) Release

(a) Acceptance by the claimant of an award or
settlement made by the Secretary of the Navy or designees, or
the Attorney Ceneral or designees, is final upon acceptance by
the claimant. Acceptance is a conplete release by clai mant of
any claimagainst the United States by reason of the sane
subject matter. Cainmant's acceptance of an advance paynent
does not have the sane effect.

(b) The claimnt's acceptance of an award or
settl ement made under the provisions governing the
adm ni strative settlement of Federal tort clains or the civil
action provisions of 28 U S.C. 8§ 1346(b) also constitutes a
conpl ete rel ease of any cl ai magai nst any enpl oyee of the
Gover nment whose act or onission gave rise to the claim

. Clains--Denial. A final denial of any claimwthin this
chapter shall be in witing and sent to the claimant, his attor-
ney, or legal representative by certified or registered mai
with return recei pt requested. The denial notification shal
include a statenment of the reason or reasons for the denial.

The notification shall include a statenent that the claimant
may:

(a) If the claimis cognizable under the Federal Tort
Clainms Act, file suit in the appropriate United States District
Court within 6 nonths of the date of the denial notification.

(b) If the claimis cognizable under the Mlitary C ains
Act, appeal in witing to the Secretary of the Navy within 30
days of the receipt of the denial notification. The notice of
denial shall informthe claimnt or his representative that suit
i s not possible under the Act.

k. Cains--Action Wien Suit Fil ed

(1) Action Required of any Navy O ficial Receiving
Notice of Suit. The comrencenent, under the civil action
provi sions of the Federal Tort Clains Act (28 U.S.C. § 1346(b)),
of any action against the United States and involving the Navy,
that comes to the attention of any official in connection with
his official duties, shall be reported inmediately to the
commandi ng of ficer of the servicing Naval Legal Service Conmand
activity who shall take any necessary action and provi de pronpt
notification to the Judge Advocate General. The conmencenent of
a civil action against an enpl oyee of the Navy for actions
arising fromthe performance of official duties shall be
reported in the sane manner.

10
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(2) Steps Upon Commencenent of CGivil Action. Upon
recei pt by the Judge Advocate Ceneral of notice fromthe Depart-
ment of Justice or other source that a civil action involving
the Navy has been initiated under the civil action provisions of
the Federal Tort Cains Act, and there being no investigative
report avail able at the headquarters, a request shall be nade to
t he commandi ng officer of the appropriate Naval Legal Service
Command activity for an investigative report into the incident.

If there is not a conpleted investigation, the request shall be
forwarded to the appropriate naval activity to convene and
conpl ete such a report. The commandi ng of ficer of the Naval
Legal Service Comrand activity shall determ ne whether an
adm ni strative claimhad been filed and, if avail able
i nformation indicates none had, advise the Ofice of the Judge
Advocate Ceneral (Clains and Tort Litigation D vision)
i mredi ately.

|. dains--Single Service Responsibility

(1) The Departnent of Defense has assigned single-
service responsibility for processing clains in foreign
countries under the following acts. The service and country
assignnments are in DODDI R 5515.8 of 9 June 1990.

(a) Foreign Clains Act (10 U.S.C. § 2734);
(b) Mlitary ainms Act (10 U S.C. § 2733);

(c) International Agreenments Clains Act (10
U S.C 8 2734a and b), on the pro-rata cost sharing of clains
pursuant to international agreenent;

(d) NATO Status of Forces Agreenent (4 UST 1792,
TIAS 2846) and other simlar agreenents;

(e) Medical Care Recovery Act (42 U.S.C. §8 2651-
2653) clains for reinbursenment for nedical care furnished by the
United States;

(f) Nonscope Claims Act (10 U.S.C. § 2737), clains
not cogni zabl e under any ot her provision of |aw

(g) Federal Cains Collection Act of 1966 (31
U S.C § 3701); the Act of June 1921 (31 U. S.C. § 3702), clains
and demands by the U S. Governnent; and

(h) P.L. 87-212 (10 U.S.C. § 2736), advance or
emer gency paynents.

(2) Single service assignnments for processing clains
nmenti oned above are as foll ows:

(a) Departnent of the Arny: Austria, Belgium E

11
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Sal vador, France, the Federal Republic of Gernmany, G enada,
Hondur as, Korea, the Marshall Islands, and Switzerland and as
the Receiving State Ofice in the United States under 10 U S. C

88 2734a and 2734b and the NATO Status of Forces Agree-
ment, and other Status of Forces Agreenents with countries not
covered by the NATO agreenent.

(b) Departnent of the Navy: Bahrain, |celand,
| srael, Italy, Portugal, and Tuni si a.

(c) Departnent of the Air Force: Australia,
Azores, Canada, Cyprus, Denmark, Greece, India, Japan, Luxem
bourg, Mrocco, Nepal, Netherlands, Norway, Pakistan, Saudi
Arabi a, Spain, Turkey, the United Kingdom Egypt, Oman, and
clainms involving, or generated by, the U S. Central Comrand
(CENTCOM and the U.S. Special Operations Conmmand (USSCOC), that
arise in countries not specifically assigned to the Departnents
of the Army and t he Navy.

(3) U.S. Forces Afloat Cases Under $2,500.00. Notwith-
standi ng the single service assignnents above, the Navy may
settle claims under $2,500.00 caused by personnel not acting
wi thin the scope of enploynent and arising in foreign ports
visited by U S. forces afl oat and may, subject to the
concurrence of the authorities of the receiving state concerned,
process such cl ai ns.

m Specific Cains Processing Procedures. The encl osures
establish detailed procedures for processing clains filed under
t he various Federal clains statutes. |In the event of a conflict
bet ween the information contained in paragraph 2 of this
instruction and the enclosures, the latter control.

3. Action

The commandi ng officers and officers in charge of Naval Lega
Service Command activities shall ensure conpliance with this
i nstruction.

J. E. GORDON

12
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PROCEDURES FOR PROCESSI NG CLAI M5 UNDER
THE FEDERAL TORT CLAI M5 ACT

1. STATUTORY/ REGULATORY AUTHORI TY

The statutory provisions of the Federal Tort Cains Act (FTCA)
are at 28 U.S.C. 88 1346(b), 2671-2672, and 2674-2680. The
Attorney Ceneral of the United States has issued regul ati ons on
adm nistrative clains filed under the FTCA at 28 C.F.R Part 14.

If the provisions of this enclosure and the Attorney Ceneral's
regul ations conflict, the Attorney General's regul ations
prevail .

2. SCOPE

This encl osure provides information regarding the adm nistrative
processi ng and consi deration of clainms against the United States
under the FTCA. The FTCA is a limted waiver of sovereign
immunity. Under the FTCA, an individual can seek noney danages
for personal injury, death, or property damage caused by the
negl i gent or wongful act or om ssion of a Federal enployee
acting within the scope of enploynent. The FTCA al so provides
for conpensation for injuries caused by certain intentional,
wrongful conduct. The liability of the United States is deter-
m ned in accordance with the law of the State where the act or
om ssi on occurred.

3. EXCLUSI VENESS OF REMEDY

a. The Federal Enployees Liability Reformand Tort
Conpensation Act of 1988, P.L. 100-694 (anending 28 U.S.C. 88§
2679(b) and 2679(d)), provides that the exclusive renedy for
damage or | oss of property, or personal injury or death arising
fromthe negligent or wongful acts or om ssions of all Federal
enpl oyees, acting within the scope of their enploynent, will be
against the United States. This inmunity from personal
ltability does not extend to allegations of constitutional
torts, nor to allegations of violations of statutes specifically
aut hori zing suits against individuals.

b. Oher statutory provisions create imunity from persona
liability for specific categories of Federal enpl oyees whose
conduct, within the scope of their enploynment, gives rise to
cl ai s agai nst the Governnent. Departnent of Defense health
care providers are specifically protected by 10 U. S.C. § 1089,
the Gonzalez Act. DOD attorneys are specifically protected by
10 U.S.C. § 1054.

4. DEFI NI TI ONS
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a. Negligent Conduct. GCenerally, negligence is the failure
to exercise that degree of care, skill, or diligence a
reasonabl e person woul d exerci se under simlar circunstances.
Negl i gent conduct can result fromeither an act or a failure to
act. The |law of the place where the conduct occurred will
determ ne whether a cause of action |ies against the Governnent.
28 U . S.C. 88 1346(b) and 2674.

b. Intentional Torts. Although any enpl oyee who commits an
intentional tort is normally considered to be acting outside the
scope of enploynent, the FTCA does allow clainmants to seek
conpensation for injuries arising out of the intentional torts
of assault, battery, false inprisonnent, false arrest, abuse of
process, and malicious prosecution, if commtted by a Federal
investigative or |aw enforcenent officer. An "investigative or
| aw enforcenent officer” is any officer of the United States
enpowered by |aw to execute searches, to seize evidence, or to
make arrests for violations of Federal law. 28 U S.C. 8§
2680( h) .

c. Governnent Enpl oyees

(1) GCeneral. "Enployee of the Governnent," defined at
28 U.S.C. 8 2671, includes officers or enployees of any Federal
agency, nenbers of the U S. mlitary or naval forces, and
persons acting on behalf of a Federal agency in an official
capacity.

(2) Governnent Contractors. CGovernnent (also referred
to as independent) contractors, are those individuals or busi-
nesses who enter into contracts with the United States to
provi de goods or services. Because the definition of "Federal
agency," found at 28 U.S.C. 8§ 2671, specifically excludes "any
contractor with the United States,” the United States is
generally not |iable for the negligence of Governnent
contractors. There are, however, three limted exceptions to
t he general rule, under which a cause of action against the
United States has been found to exist in some jurisdictions.
They are: (1) Were the thing or service contracted for is
deened to be an "inherently dangerous activity"; (2) where a
nondel egabl e duty in the enpl oyer has been created by |aw, or;
(3) where the enpl oyer retains control over certain aspects of
the contract and fails to discharge that control in a reasonable
manner .

(3) Enployees of Nonappropriated-fund Activities.
Nonappropri ated-fund activities are entities established and
operated for the benefit of mlitary nmenbers and their depen-
dents, and have been judicially determned to be "arns" of the
Federal governnment. These entities operate from self-generated
funds, rather than from funds appropriated by Congress.
Exanpl es include Navy and Marine Corps Exchanges, officer or
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enlisted clubs, and recreational services activities. A claim
arising out of the act or onmission of an enployee of a
nonappropriated-fund activity not located in a foreign country,
acting wwthin the scope of enploynent, is an act or om ssion
commtted by a Federal enployee and wi Il be handled in
accordance with the FTCA. See paragraph 14b(3) bel ow.

d. Scope of enploynent. "Scope of enploynent” is defined

by the | aw of respondeat superior (master and servant) of the
pl ace where the act or om ssion occurred. Although 28 U. S.C. §
2671 states that acting within the scope of enploynent neans
acting in the line of duty, the converse is not always true.
For adm ni strative purposes, a Governnent enpl oyee may be found
“in the line of duty,"” yet not nmeet the criteria for a finding
of "within the scope of enploynent” under the |aw of the place
where the act or om ssion occurred.

5. SCOPE OF LIABILITY

a. Territorial Limtations. The FTCA does not apply to any
claimarising in a foreign country. 28 U S.C. § 2680(k) and
Beattie v. United States, 756 F.2d 91 (D.C. Cr. 1984).

b. Exclusions fromLiability. Statutes and case | aw have
establ i shed categories of exclusions fromFTCA liability.

(1) Statutory Exclusions. Section 2680 of Title 28
lists clainms not cognizable under the FTCA. They i ncl ude:

(a) dains based on the exercise or performance
of, or the failure to exercise or perform a discretionary
Gover nnent functi on;

(b) admralty clains under 46 U S.C. 88 741-752 or
781-790. dains under the Death on the H gh Seas Act (46 U S.C
§ 761), however, are cogni zable under the FTCA. Al admralty
claims will be referred to the Judge Advocate Ceneral for
adjudication. Admralty clains against the Navy shall be
processed under Chapter XI1 of the Manual of the Judge Advocate
Ceneral (JAGVAN)

(c) clains arising fromintentional torts, except
those referred to in paragraph 4b above;

(d) <clains arising fromthe conbat activities of
the mlitary or naval forces, or the Coast Guard, during tine of
war .

(2) Additional Cains Not Payable. Although not ex-
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pressly statutorily excepted, the follow ng types of clains
shall not be paid under the FTCA:

(a) Aclaimfor personal injury or death of a
menber of the arned forces of the United States incurred
incident to mlitary service or duty. Conpare United States v.
Johnson, 481 U. S. 681 (1987); Feres v. United States, 340 U S.
135 (1950) with Brooks v. United States, 337 U S. 49 (1949);

(b) any claimby mlitary personnel or civilian
enpl oyees of the Navy, paid from appropriated funds, for
personal property danage occurring incident to service or
Federal enploynment, cognizable under 31 U S.C. 8§ 3721 and the
appl i cabl e Personnel C ains Regul ati ons (enclosure (5) of this
i nstruction);

(c) any claimby enployees of nonappropriated-fund
activities for personal property damage occurring incident to
Federal enploynent. These clains will be processed as indicated
in enclosure (3);

(d) any claimfor personal injury or death covered
by the Federal Enpl oyees' Conpensation Act (5 U.S.C. § 8116¢);

(e) any claimfor personal injury or death covered
by the Longshore and Harbor Wrkers' Conpensation Act (33 U S.C
§ 905 and 5 U.S.C. § 8171);

(f) that portion of any claimfor personal injury
or property danmage, caused by the negligence or fault of a
Governnent contractor, to the extent such contractor may have
assunmed liability under the terns of the contract (see United
States v. Seckinger, 397 U S. 203 (1969) and paragraph 4c(2)
above);

(g) any claimagainst the Departnent of the Navy
by anot her Federal agency. Property belonging to the Governnent
is not owed by any one departnment of the Governnent. The
Governnent does not reinburse itself for the loss of its own
property except where specifically provided for by |aw and

(h) any claimfor damage to a vehicle rented
pursuant to travel orders. See Joint Federal Travel
Regul ations, Vols. 1 and 2.

6. THE ADM NI STRATI VE CLAI M

a. Proper d aimant. See paragraph 2d of this instruction.

b. CaimPresented by Agent or Legal Representative. A
claimfiled by an agent or legal representative wll be filed in
the nane of the claimant; be signed by the agent or |egal repre-
sentative; showthe title or | egal capacity of the person sign-
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i ng; and be acconpani ed by evidence of the individual's
authority to file a claimon behalf of the clainmant.

c. Proper daim Aclaimis a notice in witing to the
appropri ate Federal agency of an incident giving rise to Govern-
ment liability under the FTCA. It nust include a demand for
noney damages in a definite sumfor property damage, persona
injury, or death alleged to have occurred by reason of the
incident. The Attorney General's regul ations specify that the
claimbe filed on a Standard Form 95 (see Appendi x 1-1) or other
witten notification of the incident. |If a letter or other
witten notification is used, it is essential that it set forth
the sane basic information required by Standard Form 95.

Failure to do so may result in a determ nation that the

adm nistrative claimis inconplete. A suit may be di sm ssed on
the ground of | ack of subject matter jurisdiction based on
claimant's failure to present a proper claimas required by 28
U.S.C 8§ 2675(a).

d. Presentnent. A claimis deened presented when received
by the Navy in proper form See paragraph 16a, below. A claim
agai nst anot her agency, m stakenly addressed to or filed with
the Navy shall be transferred to the appropriate agency, if
ascertainable, or returned to the claimant. A cl ai mant
presenting identical clains with nore than one agency should
identify every agency to which the claimis submtted on every
claimformpresented. Cains officers shall coordinate with al
ot her affected agencies and ensure a | ead agency is designated.

28 CF.R § 14.2.

7. | NFORVATI ON AND SUPPORTI NG DOCUMENTATI ON

a. Proper Docunentation. Depending on the type of claim
claimants may be required to submt information, as foll ows:
(1) Death

(a) An authenticated death certificate or other
conpet ent evi dence show ng cause of death, date of death, and
age of the decedent;

(b) decedent's enploynent or occupation at tinme of
deat h, including nonthly or yearly earnings and the duration of
| ast enpl oynent ;

(c) full nanmes, addresses, birth dates, relation-
ship, and marital status of the decedent's survivors, including
identification of survivors dependent for support upon decedent
at the tinme of death;
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(d) degree of support provided by decedent to each
survivor at time of death;

(e) decedent's general physical and nental condi-
tion before death;

(f) itemzed bills for medical and buri al
expenses;

(g) if damages for pain and suffering are clai ned,
a physician's detailed statenment specifying the injuries suf-
fered, duration of pain and suffering, any drugs adm nistered
for pain, and the decedent's physical condition during the
i nterval between injury and death; and,

(h) any other evidence or information which may
affect the liability of the United States.

(2) Personal Injury

(a) A witten report by attendi ng physician or
dentist on the nature and extent of the injury, nature and
extent of treatnment, any degree of tenporary or permnmanent
di sability, the prognosis, period of hospitalization, and any
di m ni shed earning capacity. |In addition, the claimant nay be
required to submt to a physical or nental exam nation by a
physi ci an enpl oyed by any Federal agency. Upon witten request,
a copy of the report of the exam ning physician shall be
provi ded;

(b) itemzed bills for medical, dental, and hospi -
tal expenses incurred, or item zed receipts of paynents of such
expenses;

(c) a statenment of expected expenses for future
treat nent;

(dy if aclaimis made for |ost wages, a witten
statenent fromthe enpl oyer item zing actual tine and wages
| ost;

(e) if aclaimis nmade for |ost self-enployed
i ncome, docunentary evidence showi ng the anobunt of earnings
actually lost; and

(f) any other evidence or information which may
affect the liability of the United States for the personal
injury or the danmages cl ai ned.

(3) Property Damage

(a) Proof of ownership;
(b) a detailed statenent of the anount claimnmed for
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each item of property;

(c) an item zed receipt of paynent for necessary
repairs or itemzed witten estimtes of the cost of repairs;

(d) a statenent listing date of purchase, purchase
price, and sal vage val ue where repair is not econom cal; and

(e) any other evidence or information which may
affect the liability of the United States for the property
damage cl ai ned.

b. Failure to Subnmit Necessary Docunentation. |f clainmant
fails to provide sufficient supporting docunentation, claimant
shoul d be notified of the deficiency. |If after notice of the
deficiency, including reference to 28 CF. R 8 14.4, the
information is still not supplied, two foll owup requests should
be sent by certified mail, return receipt requested. |If after a
reasonabl e period of tinme the information is still not provided,

t he appropriate adjudicating authority should deny the claim

8. AMENDMENT OF THE CLAI M

A proper claimnmay be anended at any tine prior to settlenent,
denial, or the filing of suit. An anendnent nust be submtted
in witing and nmust be signed by the claimnt or duly authorized
agent or legal representative. No finally denied claimfor

whi ch reconsi deration has not been requested under paragraph 11
of this enclosure may be anended.

9. | NVESTI GATI ON AND EXAM NATI ON

Chapter VII1 of the JAGVWAN requires an investigation for every
incident that may result in a claimagainst or in favor of the
United States. Where a previously unanticipated claimis filed
agai nst the Governnent and an investigation has not already been
conducted, the appropriate clains officer shall inmediately
request an investigation. See Chapter VIII of the JAGVWAN for
specific action required by an adjudicating authority.

10. DENITAL OF THE CLAI M

Final denial of an admi nistrative claimshall be in witing and
shall be sent to the claimant, his duly authorized agent or

| egal representative by certified or registered mail, wth
return receipt requested. The notification of final denial
shall include the reasons for the denial. The notification
shall include a statenent informng the claimant of his right to
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file suit in the appropriate Federal district court not |ater

than 6 nonths after the date of the mailing of the notification.
28 CF.R 8§ 14.9(a).

11. RECONSI DERATI ON

a. Request. Prior to the commencenment of suit and prior to
the expiration of the 6-nmonth period for filing suit, a claimnt
or his duly authorized agent or |egal representative may present
a request for reconsideration to the authority who denied the
claim The request shall be in witing and shall state the
reasons for the requested reconsideration. A request for recon-
sideration is presented on the date it is received by the DON
28 CF.R § 14.9(b).

b. Proper Basis. A request for reconsideration shall set
forth claimant's reasons for the request, and shall include any
suppl ement al supporting evidence or information. Any witing
communi cating a desire for reconsideration that reasonably
appears to have been presented solely for the purpose of extend-
ing the statutory period for filing suit, shall not be treated
as a request for reconsideration. Caimnt or claimant's
aut hori zed representative shall be notified pronptly that the
witing is not considered a proper request for reconsideration.

c. Effect of Presentnent of Request. The presentnent of a
proper request for reconsideration starts a new 6-nonth period
for the DON to act on the request to reconsider. The clai mant
may not file suit until the expiration of the new 6-nonth
period, or until after the date of mailing of the final denial
of the request. Final denial of a request for reconsideration
shal | be acconplished in the manner prescribed in paragraph 10,
above. 28 C.F.R 8§ 14.9(b).

12. SU TS UNDER THE FEDERAL TORT CLAI MS ACT (FTCA)

a. Venue. Venue is proper only in the judicial district
where the plaintiff resides or where the act or om ssion com
pl ai ned of occurred. 28 U S.C. § 1402.

b. Jury trial. There is noright to trial by jury in suits
brought under the FTCA. 28 U S.C. § 2402.

c. Settlenent. The Attorney General of the United States,
or designee, may arbitrate, conprom se, or settle any action
filed under the FTCA. 28 U S.C. 8§ 2677. See paragraph 14a(2)
bel ow.

d. Litigation support

(1) W provides. The adjudicating authority holding a
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claimat the tinme suit is filed shall be responsible for provid-
i ng necessary assistance to the Departnent of Justice official
or U S. Attorney responsible for defending the Governnment's
interests.

(2) Litigation report. A litigation report, including
a | egal nmenorandum enphasi zi ng antici pated i ssues during litiga-
tion, shall be furnished to the appropriate Departnent of
Justice official or U S. Attorney. See paragraph 2g(4) of this
i nstruction.

(3) Pretrial discovery. Conplete and tinmely responses
to discovery requests are vital to the effective defense of tort
litigation. Subject to existing personnel and resources avail -
abl e, appropriate assistance shall be provided. The Judge
Advocat e CGeneral should be notified pronptly when special prob-
| ems are encountered in providing the requested assi stance.

(4) Preservation of evidence. Tort litigation is often
acconpl i shed over an extended period of time. Every effort
shall be made to preserve files, docunents, and other tangible
evi dence that nay bear on litigation. Destruction of such
evi dence, even in accordance with routine operating procedures,
under m nes defense of a case.

13. DAMAGES
a. Cenerally. The neasure of damages is determ ned by the

| aw of the place where the act or om ssion occurred. When there
is a conflict between | ocal and applicable Federal |aw, the
|atter governs. 28 U S.C. 8§ 1346(b).

b. Limtations on Liability. The United States is not
liable for interest prior to judgnent or for punitive damges.
In a death case, if the place where the act or onission com
pl ai ned of occurred provides for only punitive damages, the
United States will be liable in lieu thereof, for actual or
conpensatory damages. 28 U. S.C. § 2674.

c. Setoff. The United States is not obligated to pay tw ce
for the sane injury. Caimnts under the FTCA may have received
Government benefits or services as the result of the alleged
tort. The cost of these services or benefits shall be
considered in arriving at any award of damages. For exanple,
the cost of nedical or hospital services furnished at Governnent
expense, including CHAMPUS paynents, shall be consi dered.

Addi tionally, benefits or services received under the Veterans
Act (38 U.S.C 88 101-800) must be considered. Brooks v.
United States, 337 U S. 49 (1949).
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d. Suit. Any damage award in a suit brought under the FTCA
islimted to the anmount clained adm nistratively unl ess based
on newy discovered evidence. 28 U S.C. 8§ 2675(b). Plaintiff
must prove the increased demand is based on facts not reasonably
di scoverable at the time of the presentnment of the claimor on
intervening facts relating to the amobunt of the claim

14. SETTLEMENT AND PAYMENT

a. Settlement. 28 U.S.C. § 2672, 28 C.F.R §§ 14.2(b)(3),
14.10(b)

(1) Settlenent Agreenent

(a) Wen Required. A settlenent agreenment, signed
by the clainmant, mnmust be received prior to paynent in every case
in which the claimis either (1) settled for less than the ful
anount claimed or (2) the claimwas not presented on a Standard
Form 95. See Appendices 1-2 and 1-3 for sanple settl enment
agr eenent s.

(b) Contents. Every settlenent agreenent nust
contain | anguage indicating paynment is in full and final settle-
ment of the applicable claim Each settlenent agreenent shal
contai n | anguage indicating acceptance of the settl enent anount
by the claimant, or his agent or |egal representative, shall be
final and conclusive on the clainmant, or his agent or | egal
representative, and any ot her person on whose behal f or for
whose benefit the claimhas been presented, and shall constitute
a conplete release of any claimagainst the United States and
agai nst any enpl oyee of the Governnent whose conduct gave rise
to the claim by reason of the sanme subject matter. 28 CF. R 8§
14.10(b). In cases where partial paynent will benefit both
cl ai mant and the Governnent, such as paynent for property danage
to an autonobile, the settlenent agreenment shall be tailored to
reflect the terns of the partial settlenment. Al settlenent
agreenents shall contain a recitation of the applicable
statutory limtation of attorneys fees. 28 U S.C. § 2678.

(2) DON Role in Settlenment Negotiations Involving the
U.S. Attorney or DQJ. Agency concurrence is generally sought by
the Departnent of Justice or U S. Attorney's office prior to
settlenment of suits involving the DON. Requests for concurrence
in settlenent proposals shall be referred to the appropriate DON
adj udi cating authority with primary responsibility for
monitoring the claim Adjudicating authorities shall consult
wi th the Judge Advocate General concerning proposed settlenents
beyond their adjudicating authority.

b. Paynent of the Claim

Encl osure (1)

10



JAG NST 5890.1
17 Jan 91

(1) Statutory authority. Pursuant to 28 U . S.C. 8§ 2672
and in accordance with 28 CF. R 8§ 14.6(a), the Secretary of the
Navy or designee, acting on behalf of the United States, may
conprom se or settle any claimfiled against the Navy under the
FTCA, provided any award, conprom se, or settlenent by the Navy
in excess of $25,000.00 rmay be effected only with the prior
witten approval of the Attorney General or designee. Title 28
CF.R 8 14.6 requires consultation with the Departnent of
Justice prior to conprom se or settlenent of a claimin any
amount when:

(a) A new precedent or a new point of lawis
i nvol ved;

(b) a question of policy is or may be invol ved;

(c) the United States is or nay be entitled to
indemity or contribution froma third party and the agency is
unable to adjust the third party claim

(d) the conprom se of a particular claim as a
practical matter, will or may control the disposition of a
related claimin which the anount to be paid may exceed
$25, 000. 00; or

(e) the DONis informed or is otherw se aware that
the United States or an enpl oyee, agent, or cost-plus contractor
of the United States is involved in litigation based on a claim
arising out of the sane incident or transaction.

(2) Specific delegation and designation. See Appendi X
1-4 for anount of paynent authority and Appendix 1-5 for
specific territorial responsibility.

(3) Funding. dains approved for $2,500.00 or |ess are
paid from DON appropriations. Cains approved in excess of
$2,500.00 are paid fromthe judgnment fund and nust be forwarded
to the United States General Accounting Ofice (GAO for
payment. 28 C.F.R 8§ 14.10(a). See Appendix 1-6. Cains
arising out of the operation of nonappropriated-fund activities
and approved for paynment, shall be forwarded to the appropriate
nonappropri ated-fund activity for paynent.

15. ATTORNEY' S FEES
Attorney's fees are limted to 20 percent of any conprom se or
settlement of an adm nistrative claim and are limted to 25

percent of any judgnment rendered in favor of a plaintiff, or of
any settlenent acconplished after suit is filed. These anmounts
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are to be paid out of the anpbunt awarded and not in addition to
the anard. 28 U.S.C. § 2678.

16. TI ME LI M TATI ONS

a. Administrative claim Every claimfiled against the
United States under the FTCA nust be presented in witing within
2 years after the claimaccrues. 28 U S.C. 8§ 2401(b). Federa
| aw determ nes the date of accrual. A claimaccrues when the
cl ai mant di scovers or reasonably should have di scovered the
exi stence of the act giving rise to the claim |In conmputing the
statutory tine period, the day of the incident is excluded and
the day the claimwas presented included.

b. Anendnents. Upon tinmely filing of an anmendnent to a
pending claim the DON shall have 6 nonths to make a final
di sposition of the claimas anmended, and the clainmant's option
to file suit under 28 U S.C. 8 2675(a) shall not accrue until 6
nmont hs after the presentnment of an anendnent. 28 C.F.R 8§
14.2(c).

c. Suits. Acivil action is barred unless suit is fil
agai nst the United States not later than 6 nonths after the date
of mailing of notice of final denial of the claim 28 U S.C 8§
2401(b). The failure of the DON to nake final disposition of a
claimwithin 6 nonths after it is presented shall, at the option
of the claimant any time thereafter, be deened a final denial of
the claim 28 U S.C. § 2675(a).

ed
d
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APPENDI X 1 STANDARD FORM 95, CLAI M FOR DAMAGE, | NJURY, OR
DEATH
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SETTLEMENT AGREEMENT
[1] [We] hereby agree to
accept the sum of DOLLARS AND [ NO CENTS
($ , : ) in full satisfaction and final settlenent of any

and all clainms [I] [we] now have or in the future may have agai nst
the UNITED STATES OF AMERICA and its agents and enployees,

all egedly arising from[nmedical mal practice at the Naval Regi ona

Medi cal Center, ,] [an autonobile accident at
10 ] [on or about , 19 ]

[from on or about : 19 L, to
v : resul ting in [injuries to

] [the deat h of ]

[ ].

In consideration for the paynment of the sum stated above, [I]

[we] will indemify and hold harm ess the UNI TED STATES OF AVERI CA
and its agents and enpl oyees fromany and all clainms, actions, or
proceedi ngs which may hereafter be asserted or brought by or on
behal f of any person or entity to recover for damages arising out
of or related to [(ny) (our) interest in ]* the matters alleged in
the claimfiled by [nme][us].

**Pursuant to 28 U S.C § 2678 (1982) [I] [we], the
undersi gned, further agree that an attorney's fee in the anount of

not nore than twenty percent (20% or
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DOLLARS AND [NO| CENTS
(% : . ) shall be paid to

Esquire, [ny] [our] attorney, which sum shall be paid out of the
proceeds of the settlenent anmount payable to [ne] [us] and not in

addi ti on thereto.

ATTORNEY [ CLAI MANT]
DATE DATE
W TNESS

ADDRESS OF W TNESS

*This phrase nmay be appropriate in cases where there are known
mul ti ple claimants or subrogees.

**This sentence is not used in cases in which a claimnt is not
respresented by | egal counsel.

**In MIlitary Cains Act cases the appropriate citation of
authority is 10 U.S.C. § 2733 (1988).
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SETTLEMENT AGREEMENT
(with mnor children)
[1] [We] individual ly and as the [father] [and]
[ mot her] and | egal guar di an of [ my] [our] nm nor [child] [children],
and [I1][we] hereby agree to
accept the sum of DOLLARS AND [NO] CENTS ($__ , _ . __ ) in

full satisfaction and final settlement of any and all clainms [I] [we] now have or in the
future may have against the UNITED STATES OF AMERICA and its agents and enpl oyees,

allegedly arising from [nedical nmalpractice at the Naval Regional Medical Center,

,] [an autonobile accident at 11 ] [on or
about 19 _,] [from on or about , 19 _ , to
,] , resulting in [injuries to ] [the death of
11 1.
In consideration for the paynent of the sum stated above, [I] [we] will indemify

and hol d harm ess the UNI TED STATES OF AMERI CA and its agents and enpl oyees from any and
all clainms, actions, or proceedi ngs which may hereafter be asserted or brought by or on
behal f of any person or entity to recover for damages arising out of or related to [(ny)
(our) interest in]* the matters alleged in the claimfiled by [me][us].

**Pursuant to 28 U.S.C. § 2678 (1982) [I] [we], the undersigned, further agree that
an attorney's fee in the anpbunt of not nore than twenty percent (20% or

DOLLARS AND [NO CENTS ($ , . ) shall be paid to

, Esquire, [ny] [our] attorney, which sum shall be paid out of

the proceeds of the settlenent anount payable to [nme] [us] and not in addition thereto.

ATTORNEY [ CLAI MANT]
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DATE DATE

W TNESS

ADDRESS OF W TNESS

*This phrase may be appropriate in cases where there are known multiple claimnts or
subr ogees.

**This sentence is not used in cases in which a claimant is not respresented by | ega
counsel

**In Mlitary Claims Act cases the appropriate citation of authority is 10 U S.C § 2733
(1988).
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TABLE OF DELEGATED AND DESI GNATED AUTHORI TY TO PAY A CLAIM

A. DELEGATED AND DESI GNATED FEDERAL TORT CLAI M5 ACT
AUTHORI TY

JUDGE ADVOCATE GENERAL unl i mted*

DEPUTY JUDGE ADVOCATE GENERAL unl i mted*

ASS| STANT JUDGE ADVOCATE
GENERAL ( GENERAL LAW unl i mted*

DEPUTY ASSI STANT JUDGE ADVOCATE
GENERAL (Cl ains and Tort Litigation) $25, 000. 00

HEAD, FEDERAL TORT CLAI M5 BRANCH,
CLAIM5S AND TORT DIVI SION, QJAG $20, 000. 00

COMVANDI NG COFFI CERS OF NAVAL LEGAL

SERVI CE OFFI CES; OFFI CERS I N CHARGE

O NAVAL LEGAL SERVICE OFFI CE

DETACHMVENTS VHEN SPECI FI CALLY

DESI GNATED BY COGNI ZANT COMVANDI NG

OFFICERS OF NAVAL LEGAL SERVICE $20, 000. 00
OFFI CES

B. The authority to deny Federal Tort Cdains is double the Federal Tort d ains
Act approval authority shown above. The Judge Advocate Ceneral, the Deputy
Judge Advocate Ceneral, the Assistant Judge Advocate CGeneral (Ceneral Law), and
the Deputy Assistant Judge Advocate General (dainms and Tort Litigation) may
deny Federal Tort Clains in any anount.

need approval of Dept. of Justice
over $25, 000. 00
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TABLE OF TERRI TCRI AL RESPONSI BI LI TY FOR PAYMENT OF TORT CLAI M5

RESPONSI BLE COMVAND

NAVLEGSVCOFF NEWPORT

NAVLEGSVCOFF PHI LADELPHI A

NAVLEGSVCOFF WASHI NGTON, DC

NAVLEGSVCOFF NORFOLK

NAVLEGSVCOFF CHARLESTON

NAVLEGSVCOFF JACKSONVI LLE

NAVLEGSVCOFF PENSACOLA

NAVLEGSVCOFF MEMPHI S

NAVLEGSVCOFF GREAT LAKES

NAVLEGSVCOFF CORPUS CHRI STI

NAVLEGSVCOFF SAN DI EGO

TERRI TCRY

MAINE, VERMONT, NEW HAMPSHI RE, MASSACHUSETTS, RHODE | SLAND, AND CONNECTI CUT

PENNSYLVANI A, NEW JERSEY, OH O AND NEW YCRK

MARYLAND, THE DI STRICT OF COLUMBIA, AND NORTHERN VIRG NIA AREA (ZIP 220-
223)

WEST VIRGANIA (LESS NORTHERN VIRG NIA AREA -- ZIP 220-223), AND NCRTH
CARCLINA (COUNTIES OF CURRITUCK, CAMDEN, PASQUOTONK, GATES, PERQUI NANS,
CHOMN, DARE, TYRRELL, WASHI NGTQN, HYDE, BEAUFORT, PAM.I CO, CRAVEN, JONES,
CARTERET, AND ONSLOW ONLY), BERMUDA, |CELAND, GREENLAND, AZORES, THE
CARI BBEAN, THE REPUBLICS OF GUATENVALA, EL SALVADOR, HONDURAS, N CARAGUA,
COSTA RICA, AND PANAVA, BELIZE, COLOMBI A, VENEZUELA, GUYANA, FRENCH GUI ANA,
SURINAM BRAZIL, BQLIVIA PARAGUAY, URUGUAY, ARGENTINA, AND ALL ATLANTIC
AND ARCTI C OCEAN AREAS AND | SLANDS NOT OTHERW SE ASSI GNED

NORTH CARCLINA (LESS COUNTIES OF CURRI TUCK, CAMDEN, PASQUOTONK, GATES,
PERQUI MANS, CHOMN, DARE, TYRRELL, WASHI NGION, HYDE, BEAUFORT, PAM.ICO
CRAVEN, JONES, CARTERAT, ONSLOW, AND GECRG A (LESS COUNTIES OF CHARLTQN,
CAMDEN, AND GLYNN)

THAT PORTION OF FLORI DA EAST OF THE WESTERN BOUNDARI ES OF GADSEN, LI BERTY,
AND FRANKLI N COUNTI ES AND GEORG A (COUNTI ES OF CHARLTON, CAMDEN, AND GLYNN)

FLORI DA [ PENSACOLA/ PANAVA CI TY AREA (ZI P 324-325)], ALABAVA, LQU SI ANA AND
M SSI SSI PPl (THAT PORTION SOUTH OF WASHI NGTON, HUWPHREYS, HOLMES, ATTALA,
W NSTON, AND NOXUBEE COUNTIES, AND THAT PORTION OF THE GULF OF MEXI CO EAST
OF LONG TUDE 90 W

M SSQURI, TENNESSEE, KENTUCKY, ARKANSAS, AND THAT PCORTION CF M SSI SSI PPI
NCRTH OF THE SOUTHERN BOUNDARI ES OF WASHI NGTON, HUMPHREYS, HOLMES, ATTALA,
W NSTON, AND NOXUBEE COUNTI ES

NORTH DAKOTA, SOUTH DAKOTA, NEBRASKA, M NNESOTA, M CH GAN, | OM, W SCONSI N,
ILLINO S, AND | NDI ANA

TEXAS

CALI FCRNI A (I MPERI AL COUNTY, SAN DI EGO COUNTY, AND THAT AREA | NCLUDED IN
MARI NE CORPS BASE, CAMP PENDLETON EXTENDI NG | NTO CRANGE COUNTY, ONLY), THAT
PCRTI ON OF MEXI CO I NCLUDI NG AND VEST OF THE STATES COF CH HUAHUA, DURANGO

NAYARI T, JALISCC, AND COLIMA, PACIFIC OCEAN AREAS AND | SLANDS SQUTH OF

LATI TUDE 45N AND EAST OF LONG TUDE 135W ECUADOR, PERU, CHILE, ARIZONA, NEW
MEXI GO, OKLAHQOVA, AND NEVADA (CLARK COUNTY ONLY)
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NAVLEGSVCOFF LONG BEACH

NAVLEGSVCOFF SAN FRANCI SCO

NAVLEGSVCOFF PUGET SQUND
NAVLEGSVCOFF PEARL HARBCR

NAVLEGSVCOFF VAYPORT

NAVLEGSVCOFF GUAM

Encl osure (1)

THAT PORTION OF CALIFORNIA I N KERN, SANTA BARBARA, VETURA, LOS ANGELES AND
ORANGE COUNTI ES (EXCLUDING MARI NE CORPS BASE, CAWP PENDLETQN), RIVERSI DE,
SAN BERNADI NO, AND THE CHI NA LAKE NAVAL WEAPONS CENTER

NORTHERN CALI FCRNI A (COUNTI ES OF SAN LU S OBI SPO KINGS, TULARE, |NYQ, AND
ALL OCOUNTIES NORTH THERECF), COLORADO, NEVADA (LESS CLARK COUNTY), UTAH
AND KANSAS

WASHI NGTON, OREGON, | DAHO, MONTANA, WYOM NG AND ALASKA

HAVWAI I, I NCLUDING M DWAY AND PACIFIC |SLAND POSSESSIONS SERVICED FROM
HAVAI |

CLAI M5 | NVOLVI NG COMVANDS LOCATED AT NAVAL STATI ON, NAYPORT, FLORI DA
GUAM THE TRUST TERRITORY OF THE PACIFIC ISLANDS, THE REPUBLIC OF THE

MARSHALL | SLANDS, THE FEDERATED STATES OF M CRONESIA AND THE COMMONVEALTH
OF THE NORTHERN MARI ANAS

Amnmndi w4 -



NAVLEGSVCOFF  YOKOSUKA

NAVLEGSVCOFF NAPLES

NAVLEGSVCOFF SUBI C BAY
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JAPAN, OKI NAWA, KOREA, THAT PORTION OF THE EURASI AN
CONTI NENT NORTH OF LATI TUDE 30N AND EAST OF LONG TUDE 60E,
AND THOSE PACI FI C AND ARCTI C OCEAN AREAS AND | SLANDS NORTH
OF LATI TUDE 30N THAT ARE EAST CF LONG TUDE 60E AND VEST OF
LONG TUDE 170W

EURCPE, THE AFRI CAN CONTI NENT ( EXCLUDI NG THAT PCRTI CN
THERECF ASSI GNED TO NLSO SUBI C BAY), THE EURASI AN CONTI N-
ENT (EXCLUDI NG THAT PORTI ON THERECF ASSI GNED TO NLSO
YOKOSUKA AND NLSO SUBI C BAY), AND THE MEDI TERRANEAN AREA

PHI LI PPI NES, HONG KONG, S| NGAPORE, DI EGO GARCI A, AND UN-
LESS OTHERW SE SPECI FI ED, ALL PACI FI C AND | NDI AN OCEAN
AREAS AND | SLANDS LOCATED BETWEEN LONG TUDE 135E AND LON-
G TUDE 15E, ETH OPI A, SOVALI A, KENYA, TANZANI A, MOZAMBI QUE,
SWAZ| LAND, LESOTHO AND SQUTH AFRI CA; THAT PORTION OF THE
EURASI AN CONTINENT SQUTH OF LATITUDE 30N AND EAST

LONG TUDE 60E
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APPENDI X 6 STANDARD FCRM 1145, VOUCHER FOR PAYMENT UNDER FEDERAL
TORT CLAI M5 ACT
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PROCEDURES FOR PROCESSI NG
M LI TARY CLAI M5 ACT CLAI M5

1. STATUTORY AUTHORI TY. 10 U S C 8§ 2733, as anended,
commonly referred to as the Mlitary Cainms Act (MCA)

2. SCOPE. This enclosure prescribes the substantive bases and
special procedural requirenents for the settlenent of clains
against the United States for death, personal injury, or danmage,
| oss, or destruction of property:

a. Caused by Mlitary Personnel or Cvilian Enpl oyees of the
Departnent of the Navy (DON) (hereinafter DON personnel). For
the purposes of this enclosure, DON personnel include all mli-
tary personnel of the Navy and Marine Corps, volunteer workers,
and others serving as enployees of the DON with or wthout
conpensati on, and nenbers of the National Oceanic and At nospheric
Adm ni stration or of the Public Health Service when serving with
the DON. DON personnel does not include DON contractors or their
enpl oyees.

b. Incident to Nonconbat Activities of the DON. Cains for
personal injury or death of a nmenber of the Arnmed Forces or Coast
Guard, or civilian officer or enployee of the U S. Governnent
whose injury or death is incident to service, however, are not
payabl e.

c. Territorial Limtation. There is no geographical limta-
tion on the application of the MCA, but if a claimarising in a
foreign country is cognizable under the Foreign Clains Act (10
U S C 8 2734), the claimshall be processed under that statute.

See Chapter VIII, Part B of the Manual of the Judge Advocate
General (JAGVAN) and 10 U.S.C. 8§ 2733(b)(2).

d. Sui t. The MCA aut horizes the admi nistrative settl enent
and paynment of certain clains. The United States has not con-
sented to be sued.

3. CLAI M5 PAYABLE

a. Ceneral . Unl ess otherwi se prescribed, a claim for
personal injury, death, or danage or | oss of real or persona
property is payabl e under this provision when:

(1) Caused by an act or onission determned to be negli -

gent, wongful, or otherwise involving fault of DON personnel
acting within the scope of their enploynent; or
(2) incident to nonconbat activities of the DON. A

claim may be settled under this provision if it arises from
authorized activities essentially mlitary in nature, having
little parallel in civilian pursuits, and in which the US.
Government has historically assunmed a broad liability, even if
not shown to have been caused by any particular act or om ssion
by DON personnel while acting within the scope of their enploy-

Encl osure (2)



JAG NST 5890. 1
17 Jan 91

ment. Exanples include practice firing of mssiles and weapons,
sonic boons, training and field exercises, and naneuvers that
i nclude operation of aircraft and vehicles, use and occupancy of
real estate, and novenent of conbat or other vehicles designed
especially for mlitary use. Activities incident to conbat,
whether or not in time of war, and use of DON personnel during
civil disturbances are excl uded.

b. Specific Cains Payable. Cains payable by the DON under

subpar agraphs 3a(1l) and 3a(2) above shall include, but not be
[imted to:
(1) Regi stered or Insured Mil. Claims for damage to,

| oss, or destruction, even if by crimnal acts, of registered or
insured mail while in the possession of DON authorities are
payabl e under the MCA This provision is an exception to the
general requirenent that conpensabl e damage, | oss, or destruction
of personal property be caused by DON personnel while acting
within the scope of their enploynent or otherwi se incident to
nonconbat activities of the DON. The maxi numaward to a cl ai mant
under this section is |limted to that to which the claimnt
woul d be entitled from the Postal Service under the registry or
i nsurance fee paid. The award shall not exceed the cost of the
itemto the claimant regardless of the fees paid. Cainmant may
be rei mbursed for the postage and registry or insurance fees.

(2) Property Bailed to the DON. Cains for damage to or
| oss of personal property bailed to the DON, under an express or
i nplied agreenent are payable under the MCA, even though legally
enforceable against the U S Governnent as contract clains,
unl ess by express agreenent the bailor has assuned the risk of
damage, |l oss, or destruction. Cains filed under this paragraph
may, if in the best interest of the U S. Governnent, be referred
to and processed by the Ofice of the General Counsel, DON, as
contract clains.

(3) Real Property. Clainms for danmage to real property
incident to the use and occupancy by the DON, whether under an
express or inplied | ease or otherw se, are payable under the MCA
even though legally enforceable against the DON as contract
cl ai ms. Clainms filed under this paragraph may, if in the best
interest of the U S. Governnment, be referred to and processed by
the Ofice of the General Counsel, DON, as contract cl ains.

(4) Property of US. Mlitary Personnel. dains of US.
mlitary personnel for property lost, danaged, or destroyed under
conditions in subparagraphs 3a(l1l) and (2) occurring on a mlitary
installation, not payable under the Mlitary Personnel and
Cvilian Enpl oyees' Clains Act, are payable under the MCA

(5) Health care and Legal Assistance Providers. dains
arising fromthe personal liability of DON health care and | ega
assi stance personnel for costs, settlenents, or judgnents for
negligent acts or omssions while acting within the scope of
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assigned duties or enploynent are payable under the MCA See
par agraph 14 of this encl osure.

4. CLAI M5 NOT PAYABLE. The followi ng are not payable under the
MCA:

a. Any claimfor damage, |oss, destruction, injury, or death
whi ch was proximately caused, in whole or in part, by any negli-
gence or wongful act on the part of the clainmant, or his agent
or enployee, unless the |aw of the place where the act or om s-
sion conpl ai ned of occurred would permt recovery froma private
i ndi vi dual under like circunstances, and then only to the extent
permtted by that |aw.

b. Any claimresulting fromaction by the enemy or resulting
directly or indirectly from any act by armed forces engaged in
conbat .

C. Any claim for reinbursenent of nedical, hospital, or
burial expenses to the extent already paid by the U S. Govern-
nment .

d. Any clai mcognizabl e under:

(1) Mlitary Personnel and G vilian Enployees' d ains
Act, as anmended. 31 U S.C. § 3721.

(2) Foreign Clains Act. 10 U S.C. § 2734.

(3) 10 U.S.C. 8 7622, relating to admralty clains. See
Chapter XIl of the JAGVAN

(4) Federal Tort Clains Act. 28 U S.C. 88 2671, 2672,
and 2674-2680.

(5) International Agreenents Cains Act. 10 U S. C
88 2734a and 2734b.

(6) Federal Enpl oyees' Conpensation Act. 5 US. C
88 8101-8150.

(7) Longshore and Harbor Wrkers' Conpensation Act. 33
U S. C. 88 901-950.

e. Any claimfor damage to or | oss or destruction of real or
personal property founded in witten contract [except as provided
i n subparagraphs 3b(2) and 3b(3) above].

f. Any claimfor rent of real or personal property [except
as provided in subparagraphs 3b(2) and 3b(3) above].

g. Any claiminvolving infringenent of patents.

h. Any claimfor danage, |oss, or destruction of mail prior
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to delivery by the Postal Service to authorized DON personnel or
occurring due to the fault of, or while in the hands of, bonded
per sonnel .

i. Any claimby a national, or corporation controlled by a
national, of a country in armed conflict with the United States,
or an ally of such country, unless the claimant is determned to
be friendly to the United States.

j. Any claimfor personal injury or death of a menber of the
Arnmed Forces or civilian enployee incident to his service. 10
U S C 8§ 2733(b)(3).

k. Any claimfor danage to or |oss of bailed property when
bai l or specifically assumes such ri sk.

. Any claimfor taking private real property by a continu-
ing trespass or by technical trespass such as overflights of
aircraft.

m Any cl ai m based solely on conpassi onate grounds.
5. FILING CLAI M
a. Wo My File. See, generally, paragraph 2d of this

i nstruction. Under the MCA, specifically, the following are
proper clai mants:

(1) U S citizens and inhabitants.

(2) US mlitary personnel and civilian enployees,
except not for personal injury or death incident to service.

(3) Persons in foreign countries who are not inhabit-
ants.

(4) States and their political subdivisions (including
agenci es) .

(5) Prisoners of war for personal property, but not
personal injury.

(6) Subrogees, to the extent they paid the claim
b. Wwo May Not File

(1) Inhabitants of foreign nations for loss or injury
occurring in the country they inhabit.

(2) U S. CGovernnent agencies and departnents.
c. Wen to File/Statute of Limtations. Cains against the

DON nmust be presented in witing wthin 2 years after they
accrue. In conputing the 2 year period, the day the claim

Encl osure (2)



JAG NST 5890. 1
17 Jan 91

accrues is excluded and the day the claimis presented is includ-
ed. If the incident occurs in time of war or arned conflict,
however, or if war or armed conflict intervenes within 2 years
after its occurrence, an MCA claim on good cause shown, may be
presented within 2 years after the war or arnmed conflict is
term nated. For the purposes of the MCA, the date of term nation
of the war or arned conflict is the date established by concur-
rent resolution of Congress or by the President. See 10 U.S.C. 8§
2733(b) (1).

d. Were to File. The claim shall be submitted by the
claimant to the commanding officer of the naval activity in-
volved, if it is knowmn. Oherwise, it shall be submtted to the
commandi ng officer of any naval activity, preferably the one
within which, or nearest to which, the incident occurred, or to
the Judge Advocate General of the Navy, 200 Stovall Street,
Al exandria, Virginia 22332-2400.

e. CaimForm Aclaimis correct in formif it constitutes
witten notification of an incident, signed by the claimant or a
duly authorized agent or legal representative, with a claim for
noney damages in a sumcertain. A Standard Form 95 is preferred.

A cl ai m shoul d be substantiated as discussed in paragraph 7a of
enclosure (1) to this instruction. A claimnmnust be substantiated
as required by this instruction in order to be paid. See 10
U S C 8§ 2733(b)(5).

f. Amendnent of Caim A proper claimnmay be anended by the
claimant at any time prior to final denial or paynent of the
claim An anendnent shall be submitted in witing and signed by
the claimant or a duly authorized agent or |egal representative.

g. Paynent. Cains approved for paynent shall be forwarded
to such disbursing officer as nmay be designated by the Conptrol -
ler of the Navy for paynent from appropriations designated for
t hat purpose. If the Secretary of the Navy considers that a
claimin excess of $100,000.00 is neritorious and woul d ot herw se
be covered by 10 U.S.C. 8§ 2733 and paragraph 3 of this encl osure,
he may make a partial paynent of $100, 000.00 and refer the excess
to the General Accounting Ofice for paynent from appropriations
provi ded therefore.

h. Settlenment Agreenent. See Appendices 1-2 and 1-3.

6. APPL|I CABLE LAW

a. Clains Arising Wthin the United States, Territories,
Commonweal th, and Possessi ons. The law of the place where the
act or omssion occurred will be applied in determining liability
and the effect of <contributory or conparative negligence on
claimant's right of recovery.

b. dainms Wthin Foreign Countries
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(1) Were the claim is for personal injury, death, or
damage to or loss or destruction of real or personal property
caused by an act or om ssion determned to be negligent, wong-
ful, or otherwise involving fault of DON personnel acting within
the scope of their enploynent, liability of the United States
will be assessed under general principles of tort |law conmon to
the majority of Anerican jurisdictions.

(2) Apply the law of the foreign country governing the
| egal effect of contributory or conparative negligence by the
claimant to determine the relative nmerits of the claim |[If there
is no foreign law on contributory or conparative negligence,
apply traditional rules of contributory negligence. Appl y
foreign rules and regulations on operation of notor vehicles
(rules of the road) to the extent those rules are not specifical-
Iy superseded or preenpted by U S. Arned Forces traffic regul a-
tions.

C. Clarification of Terns. The principles of absolute
l[iability and punitive damages do not apply to clainms under the
MCA. Federal |aw determ nes the meaning and construction of the
MCA.

7. MEASURE OF DAMAGES FOR PROPERTY CLAI M5 Determ ne the
nmeasure of danmages in property clains arising in the United
States or its territories, commonweal th, or possessions under the
|aw of the place where the incident occurred. Determ ne the
nmeasure of damages in property clainms arising overseas under
general principles of Anerican tort |law, stated as foll ows:

a. |If the property has been or can be economcally repaired,
t he measure of damages shall be the actual or estinated net cost
of the repairs necessary to substantially restore the property to
the condition that existed immediately prior to the incident.
Danages shall not exceed the value of the property inmediately
prior to the incident |ess the value thereof inmediately after
the incident. To determine the actual or estimated net cost of
repairs, the value of any salvaged parts or naterials and the
anount of any net appreciation in value effected through the
repair shall be deducted fromthe actual or estinated gross cost
of repairs. The ampunt of any net depreciation in the value of
the property shall be added to such gross cost of repairs, if
such adjustnents are sufficiently substantial in anobunt to
warrant consideration. Estinmates of the cost of repairs shall be
based upon the lower or |lowest of two or nore conpetitive bids,
or upon statenents or estimtes by one or nore conpetent and
di sinterested persons, preferably reputable dealers or officials
famliar with the type of property damaged, |ost, or destroyed.

b. If the property cannot be economcally repaired, the
nmeasur e of damages shall be the value of the property inmediately
prior to the incident less the value imrediately after the
incident. Estimates of value shall be nmade, if possible, by one
or nore conpetent and disinterested persons, preferably reputable
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dealers or officials famliar with the type of property danaged,
| ost, or destroyed.

C. Loss of use of damaged property which is economcally
repairable may, if clainmed, be included as an additional elenent
of damage to the extent of the reasonable expense actually
incurred for appropriate substitute property, for such period
reasonably necessary for repairs, as long as idle property of the
claimant was not enployed as a substitute. When substitute
property is not obtainable, other conpetent evidence such as
rental value, if not speculative or renote, may be considered.
When substitute property is reasonably avail able but not obtained
and used by the claimant, loss of use is normally not payable.

8. MEASURE OF DAMAGES I N | NJURY OR DEATH CASES

a. Were an injury or death arises within the United States
or its territories, comonwealth, or possessions, deternine the
measure of damamges under the |law of the |ocation where the injury
ari ses.

b. Were an injury or death arises in a foreign country and
is otherwi se cognizable and neritorious under this provision,
damages will be determined in accordance with general principles
of American tort law. The followi ng is provided as gui dance.

(1) Measure of Danmges for Overseas Personal Injury d ains.

Al | owabl e conpensation includes reasonabl e nedi cal and hospital

expenses necessarily incurred, conpensation for |ost earnings and

services, dimnution of earning capacity, anticipated nedical
expenses, physical disfigurenment, and pain and suffering.

(2) Wongful Death Clainms Arising in Foreign Countries

(a) Al | owabl e conpensation includes that in subpara-
graph 8b(1) above, burial expenses, |oss of support and servi ces,
| oss of conpani onship, confort, society, protection, and consor-
tium and |loss of training, guidance, education, and nurturing,
as applicabl e.

(b) The claim may be presented by or on behalf of the
decedent's spouse, parent, child, or dependent relative. Cains
may be consolidated for joint presentation by a representative of
sonme or all of the beneficiaries or nay be filed by a proper
beneficiary individually.

9. DELEGATI ONS OF ADJUDI CATI NG AUTHORI TY

a. Settlenent Authority

(1) The Secretary of the Navy may settle clains in any
amount. The Secretary may pay the first $100, 000.00 and report
the excess to the Conptroller General for paynent under 31 U S. C
8§ 1304. See 10 U.S.C. 8§ 2733(d).
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(2) The Judge Advocate Ceneral has del egated authority to
settle clainms for $100, 000.00 or |ess.

(3) The Deputy Judge Advocate General, the Assistant Judge
Advocate General (Ceneral Law), and the Deputy Assistant Judge
Advocate GCeneral (Clains and Tort Litigation) have del egated
authority to settle clains for $25,000.00 or |ess.

(4) Naval Legal Service Ofice commandi ng officers and the
Oficer in Charge, US. Sending State Ofice for Italy have
del egated authority to settle clains for $15, 000.00 or |ess.

(5) Oficers in charge of Naval Legal Service Ofice
Det achnments, when specifically designated by cogni zant commandi ng
of ficers of Naval Legal Service Ofices; and the Cainms Oficer
at the U S. Naval Station, Panama Canal have del egated authority
to settle clainms for $10,000.00 or |ess.

(6) Overseas commands with a Judge Advocate Ceneral's
Corps officer or a judge advocate of the Marine Corps attached,
have del egated authority to settle clains for $5,000.00 or |ess.

b. Denial Authority

(1) The Secretary of the Navy may deny a claim in any
armount .

(2) The Judge Advocate GCeneral, the Deputy Judge Advocate
Ceneral, the Assistant Judge Advocate Ceneral (General Law), and
the Deputy Assistant Judge Advocate Ceneral (Clains and Tort
Litigation) have delegated authority to deny clains in any
armount .

(3) Al'l other adjudicating authorities have delegated
authority to deny clains only to the anmount of their settlenent
authority.

c. Appellate Authority. Adj udi cating authorities have the

sanme authority as delegated in paragraph 9b to act upon appeals.

No appellate authority below the Secretary of the Navy may deny
an appeal of a claimit had previously deni ed.

10. ADVANCE PAYMENTS

a. Scope. This paragraph applies exclusively to the paynent
of ampbunts not to exceed $100, 000.00 under 10 U S.C. 8§ 2736 in
advance of subm ssion of a claim

b. Statutory authority. Title 10 U S.C. 8§ 2736 authorizes
the Secretary of the Navy or designee to pay an anmount not in
excess of $100, 000.00 in advance of the submission of a claimto
or for any person, or the |legal representative of any person, who
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was injured or killed, or whose property was danmaged or |ost, as
the result of an accident for which allowance of a claim is
aut horized by | aw Paynment under this law is |limted to that
whi ch woul d be payabl e under the MCA (10 U.S.C. § 2733). Paynent
of an anmpbunt under this law is not an adm ssion by the United
States of liability for the accident concerned. Any anount so
paid shall be deducted from any anount that may be all owed under
any other provision of lawto the person or his |egal representa-
tive for injury, death, damage, or loss attributable to the
acci dent concer ned.

c. Oficials with Authority to nmake Advance Paynents

(1) The Secretary of the Navy has authority to nmake advance
paynments up to $100, 000. 00.

(2) The Judge Advocate General has del egated authority
to make advance paynments up to $100, 000. 00.

(3) The Deputy Assistant Judge Advocate General (d ains and
Tort Litigation) has del egated authority to nmake advance paynents
up to $25, 000. 00.

(4) Naval Legal Service Ofice commandi ng officers and the
Oficer in Charge, US. Sending State Ofice for Italy have
del egated authority to nmake advance paynents up to $5, 000. 00.

(5) Oficers in Charge of Naval Legal Service Ofice
Det achnment s, when specifically designated by cogni zant Commandi ng
Oficers of Naval Legal Service Ofices; and the Staff Judge
Advocate at the U S. Naval Station, Panama Canal have del egated
authority to nmake advance paynents up to $3, 000. 00.

(6) Overseas commands with a Judge Advocate General's Corps
officer or a judge advocate of the Marine Corps attached, have
del egated authority to nmake advance paynents up to $3, 000. 00.

d. Conditions for Advance Paynents. Prior to maeking an
advance paynent under 10 U S.C. § 2736, the adjudicating authori -
ty shall ascertain that:

(1) The injury, death, damage, or |oss would be payabl e
under the MCA (10 U.S.C. § 2733);

(2) the payee, insofar as can be determ ned, would be a
proper claimant, or is the spouse or next of kin of a proper
clai mant who i s incapacitated;

(3) the provabl e danages are estinmated to exceed the anpunt
to be paid;

(4) there exists an imediate need of the person who
suffered the injury, danmage, or loss, or of his famly, or of the
famly of a person who was killed, for food, clothing, shelter
medi cal, or burial expenses, or other necessities, and other
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resources for such expenses are not reasonably avail abl e;

(5) the prospective payee has signed a statenent that it is
understood that paynent is not an adm ssion by the Navy or the
United States of liability for the accident concerned, and that
the amount paid is not a gratuity but shall constitute an advance
agai nst and shall be deducted from any anount that may be all owed
under any other provision of law to the person or his |egal
representative for injury, death, damage, or loss attributable to
t he acci dent concerned; and

(6) no paynent under 10 U S.C. 8§ 2736 may be nmade if the
accident occurred in a foreign country in which the NATO Status
of Forces Agreenent (4 U S. T. 1792, TIAS 2846) or other simlar
agreenent is in effect and the injury, death, damage, or |oss (a)
was caused by a nenber or enployee of the DON acting within the
scope of enploynent or (b) occurred "incident to nonconbat
activities" of the DON as defined above.

11. FI NAL DI SPCsSI TI ON
a. Claimant to be Notifi ed. The adjudicating authority

shall notify the claimant, in witing, of the action taken on the
claim

b. Final Denial. A final denial, in whole or in part, of
any MCA claim shall be in witing and sent to the claimnt, or
his attorney or |egal representative, by certified or registered

mai |, return recei pt requested. The notification of denial shal
include a statenment of the reason or reasons for denial and that
the claimant nmay appeal. The notification shall also informthe
cl ai mant :

(1) The title of the appellate authority who will act on
the appeal and that the appeal will be addressed to the adjudi-
cating authority who | ast acted on the claim

(2) No formis prescribed for the appeal, but the grounds
for appeal should be set forth fully.

(3) The appeal nust be submtted within 30 days of receipt
by the claimant of notice of action on the claim

12. APPEAL

a. A claimwhich is disapproved in whole or in part may be
appeal ed by the claimant at any tine within 30 days after receipt
of notification of disapproval. An appeal shall be in witing
and state the grounds relied upon. An appeal is not an adversary
proceedi ng and a hearing is not authorized; however, the clai mant
may obtain and submit any additional evidence or witten argunent
for consideration by the appellate authority.

b. Upon receipt, the adjudicating authority exam nes the
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appeal, determ nes whether the appeal conplies with this regul a-
tion, and reviews the clainms investigative file to ensure it is
conplete. The claim wth the conplete investigative file and a

menor andum of law, will be forwarded to the appellate authority
for action. If the evidence in the file, including infornmation
submtted by the claimant with the appeal, indicates the appea

should be approved, the adjudicating authority my treat the
appeal as a request for reconsideration.

c. Processing of the appeal may be del ayed pendi ng further
efforts by the adjudicating authority to settle the claim \Were
t he adjudicating authority does not reach a final agreenent on an
appealed claim it shall send the entire claimfile to the next
hi gher settlenent authority, who is the appellate authority for
that claim

d. The appellate authority shall notify the claimant in
witing of the determ nation on appeal; that such determ nation
constitutes the final admnistrative action on the claim and
there is no right to sue under the MCA

13. CRGSS- SERVI C NG

a. See paragraph 2.1 of this instruction for information
about single-service clains responsibility under DODDI R 5515. 8 of
9 June 1990.

b. dains Settlenent Procedures. Were a single service has
been assigned a country or area clains responsibility, that
service will settle clains cognizable under the MCA under the
regul ati ons of that service. The forwarding command shall afford
any assistance necessary to the appropriate service in the
i nvestigation and adjudi cati on of such cl ai s.

14. PAYMENT OF COSTS, SETTLEMENTS, AND JUDGVENTS RELATED TO
CERTAI'N MEDI CAL OR LEGAL MALPRACTI CE CLAI MS

a. Ceneral . Requests for reinbursenent/indemification of
costs, settlenents, and judgnents cognizable under 10 U S. C
§ 1089(f) [for personal injury or death caused by any physician,
dentist, nurse, pharmacist, paranedic, or other supporting
personnel (including nedical and dental technicians, nurse
assistants, and therapists)] or 10 U S.C. § 1054(f) (for damages
for injury or | oss of property caused by any attorney, paralegal,
or other nmenber of a legal staff) while acting as DON personne

will be paidif:

(1) The alleged negligent or wongful actions or om ssions
arose in connection with either providing health care functions
or legal services and within the scope of enploynent; and

(2) such personnel furnish pronpt notification and
delivery of all process served or received, and other docunents,
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information, and assistance as requested; and cooperate in
defending the action on the nerits.

b. Requests for Indemification. Al requests for indemi -
fication for personal liability of DON personnel for acts or
om ssions arising out of assigned duties shall be forwarded to
t he Judge Advocate General for action.

15. ATTORNEY' S FEES. Attorney's fees not in excess of 20 percent
of any settlenent nay be allowed. Attorney's fees so determ ned
are to be paid out of the amount awarded and not in addition to
t he award. These fee limtations shall be incorporated in any
settl ement agreenent secured froma clai mant.

Encl osure (2)
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PROCEDURES FOR PROCESSI NG CLAI MS | NVOLVI NG
NONAPPROPRI ATED- FUND ACTI VI TI ES AND THEI R EMPLOYEES

1. SCOPE

This enclosure explains how to settle clains for and agai nst the
United States for property damage, personal injury, or death
arising out of the operation of nonappropriated-fund instrunmen-
talities.

2.  DEFI N TI ONS

a. Nonappropriated-Fund Instrunentality (NAFI). An instru-
mentality of the Federal Governnent established to generate and
adm ni ster nonappropriated-funds for prograns and services
contributing to the nental and physical well-being of Departnent
of Defense personnel and their dependents. A NAFI is not incor-
porated under the |aws of any State and enjoys the privileges and
imunities of the Federal Governnent.

b. Nonappr opr i at ed- Funds. Funds generated through the use
and patronage of NAFI's, not including funds appropriated by
Congr ess.

c. Enployees of NAFI. Civilian personnel enployed by NAFI's
whose salaries are paid from nonappropriated-funds. Al so,
mlitary personnel working part-tinme at NAFI's when conpensated
from nonappropri at ed- f unds.

3.  NOTI FI CATI ON

a. Sone NAFI's, such as flying clubs, carry private conmer-
cial insurance to protect them from clains for property damage
and personal injury attributable to their operations. The
Commandant of the Marine Corps, the Chief of Naval Personnel, and
the Commander, Naval Supply Systens Conmand determ ne whether
NAFI's within their cognizance shall carry liability insurance or
beconme self-insurers, in whole or in part.

b. The Marine Corps requires mandatory participation in the
Moral e, Welfare and Recreation (MAR) Conposite |nsurance Program
by the followi ng operations: MAR operations and retail services,
food and hospitality, recreation; and special NAFI activities
including flying clubs, rod and gun clubs, Interservice Rifle
Fund, Marine Corps Marathon and Dependent Cafeteria Fund. The
foll ow ng organi zations may al so participate in the MAR Conposite
| nsurance Program if desired: Child welfare centers, billeting
funds, chapel funds, and civilian welfare funds.

c. Wen the operations of NAFI's result in property damage or
personal injury, the insurance carrier, if any, should be given
imediate witten notification. Notification should not be
postponed until a claimis filed. Wen the activity is self-
insured, the self-insurance fund shall be notified of the poten-
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tial liability by the activity.
4. RESPONSI BI LI TY

The primary responsibility for the negotiation and settl enent of
clainms resulting fromnonappropriated-fund activities is nornmally
with the NAFI and its insurer. NAFI's, however, are Federal
agencies within the nmeaning of the Federal Tort Cains Act if
charged with an essential function of the Departnment of the Navy
and if the degree of control and supervision by the Navy is nore
t han casual or perfunctory. Conmpare United States v. Hol conbe,
277 F.2d 143 (4th Cr. 1960) and Scott v. United States, 226 F.
Supp. 846, (D. Ga. 1963). Consequently, to the extent sovereign
immunity is waived by the Federal Tort Cains Act, 28 U S. C 8§
1346(b), 2671-2672, 2674-2680, the United States remains ulti-
mately |iable for paynment of NAFI cl ains.

5. | NVESTI GATI ON

Clainms arising out of the operation of NAFI's, in and outside the

United States, shall be investigated in accordance with the
procedures for investigating simlar clains against appropriated
fund activities in order to protect the residual liability of the
United States. Al'l clainms should be submtted to the commuand

havi ng cogni zance over the NAFI invol ved.
6. NEGOTI ATI ON

a. Ceneral. dains fromNAFI's should be processed primari -
ly through NAFI clainms procedures, using as guidelines the
regul ations and statutes applicable to simlar appropriated fund
activity clains.

b. Wen the NAFI is Insured. Wwen a NAFI is insured, the
insurer or the contracted third-party clains adm nistrator (TPA)
will normally conduct negotiations with claimnts. The appropri-
ate naval adjudicating authority as shown in Appendix 1-5 of this
instruction has the responsibility of nonitoring the negotiations
conducted by the insurer or TPA. Mnitoring is normally limted
to ascertaining sonmeone has been assigned to negotiate, to obtain
periodic status reports, and to close files on settled clains.
Any dissatisfaction with the insurer's or TPA's handling of the
negoti ations should be referred directly to the Judge Advocate
CGeneral for appropriate action. Under special circunstances,
even when there is an insurer or TPA, the appropriate naval
adj udicating authority my conduct negotiations, provided the
command i nvolved and the insurer agree to it. Wen an appropri-
ate settlement is negotiated by the Navy, the recommended award
will be forwarded to the insurer or TPA for paynent.

c. Wen the NAFI is not Insured. When there is no private,
commercial insurer and the NAFI has made no i ndependent arrange-
ments for negotiations, the appropriate Navy adjudi cating author-
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ity is responsible for conducting negotiations. Wen an appro-
priate settlement is negotiated by the Navy, the recomended
award will be forwarded to the NAFI for paynent from nonappropri-
at ed- f unds.

7. PAYMENT

a. Cains that Can be Settled for Less than $100.00. A
cl ai m not covered by insurance (or not paid by the insurer), that
can be settled for $100.00 or less, may be adjudicated by the
commandi ng officer of the activity concerned or designee. The
claim shall be paid out of funds available to the commuanding
of ficer.

b. dains that Cannot be Settled for Less than $100.00. A
claim negotiated by the Navy, not covered by insurance, that
cannot be settled for |ess than $100.00, shall be forwarded to
the appropriate nonappropriated-fund headquarters conmand for
paynment fromits nonappropri ated-funds.

c. Wien Paynent is Possible under Another Statute. In sone
cases neither the NAFI nor its insurer may be legally responsi-
bl e. In those instances, when there is no negligence, and

paynent is authorized under sone other statute, such as the
Foreign Cains Act, 10 U S.C 88 2734-2736 (1982), the claim may
be considered for paynment from appropriated funds or nay be
referred to the Judge Advocate General for appropriate action.

d. O her d ai ns. A NAFI's private insurance policy is
usually not available to cover |osses which result from sone act
or omssion of a mere participant in a nonappropriated-fund
activity. In the event the NAFI declines to pay the claim the
file shall be forwarded to the Judge Advocate General for deter-
m nati on.

8. DEN AL

Claims resulting from nonappropriated-fund activities nmay be
denied only by the appropriate naval adjudicating authority.
Such a denial is necessary to begin the 6-nonth limtation on
filing suit against the United States for clains filed under the

Federal Tort Clains Act. Denial of a claimshall be in witing
and in accordance with enclosure (1) or (2) of this instruction,
as appropriate. The appropriate naval adjudicating authority

should not deny clains which have initially been processed and
negoti ated by a nonappropriated-fund activity, its insurer or TPA
until the activity or its insurer has clearly stated in witing
that it does not intend to pay the claim and has elected to
defend in court.

9. CLAI M5 BY EMPLOYEES
a. Property. Claims by enployees of NAFI's for |oss,

damage, or destruction of personal property incident to their
enpl oynment shall be processed and adjudicated in accordance with
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enclosure (5) of this instruction. They will then be forwarded
to the appropriate NAFI for paynment from nonappropri ated-funds.

b. Personal Injury or Death

(1) Personal Injury or Death of Citizens or Permanent
Residents of the United States Enployed Anywhere, or Foreign
Nationals Enployed wthin the United States. Conpensation is
provi ded by the Longshore and Harbor Wrkers' Conpensation Act
(33 U S.C. 88 901-950) for enployees of NAFI's who have suffered
injury or death arising out of and in the course of their enpl oy-
ment (5 U S.C. § 8171). That Act is the exclusive basis for
Government liability for injuries or deaths that are covered (5
US C 8§ 8173). A claimshould first be made under that Act if
there is a substantial possibility the injury or death is cov-
ered.

(2) Personal Injury or Death of Foreign Nationals
Enpl oyed Qutside of the Continental United States. Enpl oyees who
are not citizens or permanent residents, and who are enployed
outside the continental United States, are protected by private
insurance of the NAFI or by other arrangenents. (5 USC
§ 8172.) \When a nonappropriated-fund activity has neglected to
obtain insurance coverage or to mneke other arrangenents, the
matter shall be processed as a Foreign Clains Act or a Mlitary
Claims Act claimif appropriate, and any award will be paid from
nonappr opri at ed- f unds.
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PROCEDURES FOR PROCESSI NG NONSCOPE CLAI M5
1. SCOPE

This encl osure provides information on paynent of clains

agai nst the United States, not payabl e under any other statute,
caused by the act or om ssion, negligent, wongful, or otherw se
involving fault, of Departnment of the Navy (DON) mlitary and
civilian personnel (hereinafter DON personnel) acting outside the
scope of their enploynent.

2. STATUTORY AUTHORI TY

Section 2737 of title 10, United States Code, provides authority
for the adm nistrative settlenment in an anount not to exceed
$1, 000. 00 of any claim against the United States not cognizable
under any ot her provision of |aw for damage, |oss, or destruction
of property or for personal injury or death caused by mlitary
personnel or a civilian official or enployee of a mlitary
departnment incident to the use of a vehicle of the United States
at any place, or any other property of the United States on a
Government installation. There is no right to sue. There are no
territorial limtations and the Act has worl dw de applicati on.

3. DEFIN TI ONS

a. GCuvilian Oficial or Enployee. Any civilian enployee of
the DON paid from appropriated funds at the tinme of the incident.

b. Vehicle. Includes every description of carriage or other
artificial contrivance used, or capable of being used, as a neans
of transportation on land. See 1 U S.C. § 4.

C. Governnment Installation. Any Federal facility having
fi xed boundaries and owned or controlled by the U S. Governnent.
It includes both mlitary bases and nonmilitary installations.

4. CLAI M PROCEDURES

a. The general provisions of paragraph 2 of this instruction
and Chapter VIII of the Mnual of the Judge Advocate General
(JAGVAN) shall apply in determning what is a proper claim who
is a proper claimant, and how a claimis to be investigated and
processed under 10 U. S. C. § 2737 and this enclosure.

b. A claimis presented when the DON receives froma claim
ant or the claimant's duly authorized agent, witten notification
of a nonscope claim incident acconpanied by a demand for noney
damages in a sum certain.

c. A claimant may anend a claimat any tinme prior to final

action. Amendnments wll be submitted in witing and signed by
the claimant or the claimant's duly authorized agent.
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d. dains submtted under the provisions of the Federal Tort
Claims Act (FTCA) or Mlitary Clainms Act (MCA) shall be consid-
ered automatically for an award under this part when paynent
woul d ot herwi se be barred because the DON personnel were not in
the scope of their enploynent at the tine of the incident. |If a
tender of paynment under this part is not accepted by the clai mant
in full satisfaction of the claim no award will be nmade, and the
claim will be denied pursuant to the rules applicable to the
statute under which it was submtted.

e. Damages caused by |latent defects of ordinary, comrercial
type, Governnment equipnment that were not payable under the MCA
Foreign Cl ainms Act, or FTCA are payabl e under this enclosure.

f. Nonscope clains for danages caused by |ocal national DON
enpl oyees overseas are al so payable under this enclosure if the
injury was caused by the use of CGovernnent equi pnent.

g. Paynment may not be nmade on a nonscope claim unless the
cl ai mant accepts the anobunt offered in full satisfaction of the
claim and signs a settlenent agreenent. See Appendices 1-2 and
1- 3.

h. Paynent for nonscope clains adjudicated by field comands
will be effected through their |ocal disbursing office by use of
funds obtained fromthe Judge Advocate General.

i. Cainms submtted solely under 10 U S.C. § 2737 shall be
pronptly considered. If a nonscope claimis denied, the claimnt
shall be inforned of reasons in witing and advi sed he may appeal
in witing to the Secretary of the Navy (Judge Advocate Ceneral)
provi ded the appeal is received within 30 days of the notice of
deni al . The provisions of paragraph 11 of enclosure (2) also
apply to denials of nonscope clains.

5. STATUTE OF LI M TATI ONS

a. A claimnust be presented in witing within 2 years after
it accrues. It accrues at the tine the clainant discovers, or in
the exercise of reasonable care should have discovered, the
exi stence of the act or om ssion for which the claimis fil ed.

b. In conputing time to determine whether the period of
limtation has expired, exclude the incident date and include the
date the cl ai mwas present ed.

6. OFFICIALS WTH AUTHORI TY TO SETTLE

Judge Advocate Ceneral; Deputy Judge Advocate Ceneral; Assistant
Judge Advocate General (Ceneral Law); Deputy Assistant Judge
Advocate Ceneral (Clainms and Tort Litigation Division); Head,
Federal Tort Clains Branch (Clains and Tort Litigation Division);
Head, MIlitary Clains Branch (Clains and Tort Litigation Divi-
sion), and commandi ng officers of Naval Legal Service Ofices may
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settle a nonscope claim
7. SCOPE OF LIABILITY

a. Subject to the exceptions in paragraph 8 of specific
cl ai ms not payabl e under this enclosure, the United States shal
not pay nore than $1.000.00 for a claim against the United
States, not cogni zabl e under any other provision of |aw, except
Article 139, UCMI.

b. Article 139, UCMJ, 10 U S.C. 8§ 939, is not preenptive.
The prohibition in 10 U.S.C. 8§ 2737 on paying clainms "not cogni-
zabl e under any other provisions of law' applies only to |aws
authorizing clains against the United States. Article 139
aut hori zes clains agai nst servicenenbers. See Chapter |V of the
JAGVAN.

8. CLAIM5S NOT PAYABLE. The follow ng clains are not payabl e:

a. A claimfor damage, |oss, or destruction of property or
the personal injury or death caused wholly or partly by a negli-
gent or wongful act of the claimant or his agent or enployee;

b. aclaim or any part thereof, that is legally recoverable
by the claimant under an indemifying |law or indemity contract;
and

C. a subrogated claim

9. MEASURE OF DAMAGES

Cenerally, the measure-of-damage provisions under the MCA are
used to determne the extent of recovery for nonscope clains.
Conpensation is conputed in accordance with paragraphs 7 and 8 of
enclosure (2) of this instruction, except danages for personal
injury or death under this enclosure shall not be for nore than
the cost of reasonable nedical, hospital, and burial expenses
actually incurred and not otherw se furnished or paid for by the
United States.
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PROCEDURES FOR PROCESSI NG PERSONNEL CLAI M5
SCOPE

General. This enclosure is divided into two sections. Section A
prescri bes procedures and substantive bases for admnistrative
settlement of <clains against the United States submtted by
Department of the Navy (DON) personnel and civilian enpl oyees of
t he naval establishnent. Section B sets forth procedures for the
adm nistrative pursuit and recovery from carriers, contractors,
or insurers responsible for |oss, damage, or destruction of such
personal property.

SECTION A CLAI MS AGAI NST THE UNI TED STATES
1. CLAIMS AGAI NST THE UNI TED STATES- - GENERALLY

a. Maxi nrum Anpunt Payabl e. The Mlitary and Gvilian
Enpl oyees' Personnel O ainms Act (Personnel Clainms Act), 31 U S. C
88 3701, 3702, and 3721, provides that the maxi num anmount payabl e
for any | oss or damage arising froma single incident is limted
to $40,000.00. dCainms for losses occurring prior to 31 Cctober
1988 are limted to $25, 000. 00.

b. Additional Instructions. The Judge Advocate Ceneral of
the Navy may issue additional instructions or guidance as neces-
sary to give full force and effect to this enclosure.

C. Pr eenpti on. The provisions of this enclosure and the

Personnel Clains Act are preenptive of other clains regulations.

Claims not allowable wunder the Personnel dains Act nmay,
however, be allowabl e under another clains act.

d. O her d ai ns. Clainms arising from the operation of a
ship's store, laundry, dry cleaning facility, tailor shop, or
cobbl er shop shoul d be processed in accordance with NAVSUP P487.

2. AUTHORI TY

The Personnel Clains Act provides the authority for maximm
paynent up to $40,000.00 for |oss, damage, or destruction of
personal property of mlitary personnel or civilian enployees
incident to their service. The Act provides for the recovery
fromcarriers, warehouse firns, and other third parties responsi-
ble for such |oss, damage, or destruction. No claimnmay be paid
unless it is presented in witing within 2 years of the incident
giving rise to the claim

3. CONSTRUCTI ON
The provisions of this enclosure and the Personnel Cains Act
provide |imted conpensation to servicenenbers and civilian

enpl oyees of the DON for |oss and damage to personal property
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incurred incident to service. This limted conpensation is not a
substitute for private insurance. Although not every | oss may be
conpensat ed under the Personnel Cains Act, its provisions shal
be broadly construed to provide reasonable conpensation on
meritorious clains. Adj udi cations nust be based on commobn sense
and the reasoned judgnent of the clains examner giving the
benefit of realistic doubt to the claimnt.

4. DEFI NI TI ONS

a. Proper daimants

(1) Menbers of the DON. Al'l Navy and Marine Corps
active duty menbers and reservists on active duty for training
under Federal |aw whether conm ssioned, enrolled, appointed, or
enlisted. A retired nenber may only clai munder this Act if |oss
or damage occurred while the claimnt was on active duty or in
connection with the claimant's | ast novenent of personal property
i ncident to service.

(2) Guvilian Enployees of the Navy. Federal enployees
of the naval establishment paid from appropriated funds. Thi s
term does not include Red Cross enployees, USO personnel, and
enpl oyees of Governnent contractors (including technical repre-
sentatives).

(3) dains by Nonappropriated- Fund Enpl oyees. C ains by
enpl oyees of Navy and Marine Corps nonappropriated-fund activi-
ties for |oss, dammge, or destruction of personal property
incident to their enploynment will be processed and adjudicated in
accordance with this enclosure and forwarded to the appropriate
| ocal nonappropriated-fund activity which enploys the claimant
for paynment from nonappropri ated-funds.

(4) Separation from Service. Separation from the
service or termnation of enploynent shall not bar former mili-
tary personnel or civilian enployees from filing clainms or bar
designated officers from considering, ascertaining, adjusting,
determ ning, and authorizing paynment of clainms otherwi se falling
wi thin the provision of these regul ati ons when such cl aim accrued
prior to separation or term nation.

b. | nproper d ai mants. I nsurers, assignees, subrogees,
vendors, Ilienholders, <contractors, subcontractors and their
enpl oyees, and ot her persons not specifically nmentioned as proper
cl ai mants.

c. Unusual Cccurrence. Serious events and natural disasters
not expected to take place in the normal course of events. Two
different types of incidents may be consi dered unusual occurrenc-
es: those of an unusual nature and those of a common nature that
occur to an unexpected degree of severity. Exanpl es of unusua
occurrences include structural defects in quarters, faulty
pl unbi ng mai ntenance, termte or rodent damage, unusually | arge
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size hail, and hazardous health conditions due to Governnent use
of toxic chem cals. Exanples of occurrences that are not unusual

i nclude potholes or foreign objects in the road, ice and snow
sliding off a roof onto a vehicle, and tears, rips, snags, or

stains on clothing. Cains that electrical or electronic devices
were damaged by a power surge nay be paid when [ightning has
actually struck the claimant's residence or objects outside the
residence, such as a transformer box, or when power conpany
records or simlar evidence shows that a particular residence or
group of residences was subjected to a power surge of unusua

intensity. In areas subject to frequent thunderstorns or power
fluctuations, claimants are expected to use surge suppressors, if
avai lable, to protect delicate itens such as conputers or video-
cassette recorders.

d. Personal Property. Property including but not limted to
househol d goods, unacconpani ed baggage, privately owned vehicles
(POV's), nobile hones, and boats.

e. | nt angi bl e Property. Property that has no intrinsic
mar ket abl e val ue such as bankbooks, checks, prom ssory notes,
non- negoti abl e stock certificates, bonds, baggage checks, insur-
ance policies, noney orders, and travel ers checks.

f. Vehi cl es. | ncl udes autonobiles, notorcycles, nopeds,
utility trailers, canmping trailers, trucks, nounted canper
bodi es, notor homes, boats, boat trailers, bicycles, and air-
craft. Mobi | e hones and other property used as dwelling places
are not consi dered vehicl es.

5. CLAI M5 PAYABLE. dains for |oss, danage, or destruction of
property may be considered as set out below if possession of the

property was reasonable and useful under the circunstances and
the loss did not result fromthe negligence of the claimnt.

a. Transportation and Storage Losses

(1) Incurred during transportation under orders, whether
in possession of the CGovernnent, carrier, storage warehouse, or
ot her Governnent contractor.

(2) Incurred during travel wunder orders, including
tenporary duty.

(3) Incurred during travel on a space avail able basis on
a mlitary aircraft, vessel, or vehicle.

(4) Do-it-yourself (DI TY) noves. In certain circum
stances, loss of or damage to property during a DITY nove is
conpensabl e. Cl ai mants, however, are required to substantiate
the fact of loss or damage in shipnent. Claimants who do not
prepare inventories have difficulty substantiating thefts. In
addition, wunless evidence shows that sonmething outside the
claimant's control caused the damage, breakage is presuned to be
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the result of inproper packing by the claimant. For exanple, if
a claimant's truck is rear-ended by a drunk driver during a DITY
nove, it is out of claimant's control. If the claimant can

substantiate that he was free from negligence, he can file a
clai mfor damages to his househol d goods.

(5) Shipnment or storage at the clainmant's expense. The
shi pment or storage is considered Governnent-sponsored if the
Governnent |ater reinburses the claimant for it. The CGovernnent,
however, will not conpensate a clainmant for |oss or damage that
occurs while property is being shipped or stored at the
claimant' s expense, even if the Governnent reinburses the claim

ant for the shipnent or storage fees. The reason for this is
that there is no contract, called a Governnent Bill of Lading
(GBL), between the Governnent and the carrier. 1In such cases the

cl ai mant must cl aimagainst the carrier.

b. Losses at Assigned Quarters or Qther Authorized Pl aces.
Danage or loss caused by fire, explosion, theft, vandalism
lightning, flood, earthquake, and unusual occurrences. Losses
due to theft may only be paid if the claimant took reasonable
nmeasures to safeguard the property and the theft occurred as a
result of a forced entry. Claimants are expected to secure
wi ndows and doors of their barracks, quarters, wall |ockers, and
ot her storage areas. Claimants are expected to store val uabl es
in a secure area wthin their barracks, quarters, and storage

ar eas. Claimants are also expected to take extra mneasures to
protect cash, valuable jewelry, and simlar small, easily
pilferable itens. Normal Iy, such itenms should be kept in a
| ocked container within a secured room It is also advisable
that the | ocked container be |arge enough that it is not conve-
nient for a thief to carry off. Bicycles |located at quarters or
on base nust be secured to a fixed object. Overseas housing is

consi dered assigned quarters for claimants who are not | ocal
i nhabi t ant s.

c. Vehicle Losses

(1) Incurred while a vehicle is used in the performance
of mlitary duty, if such use was authorized or directed for the
convenience of the Governnent, provided the travel did not
i nclude commuting to or fromthe permanent place of duty, and did
not arise from nechanical or structural defect of the vehicle.
There is no requirenent that the loss be due to fire, flood,
hurri cane, or other unusual occurrence, or to theft or vandalism

As a general rule, however, travel is not considered to be for
the convenience of the GCGovernnent unless it was pursuant to
witten orders authorizing use for which the claimant is entitled
to reinbursenent. The clainmnt nust be free from negligence in
order to be paid for a collision loss. Travel by the claimant to
ot her buildings on the installation is not considered to be under
orders for the convenience of the Governnent. Travel off the
installation without witten orders may only be deened to be for
t he conveni ence of the Governnment if the claimant was expressly
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directed by his superior to use POV to acconplish the m ssion.
The issuance of witten orders after the fact raises the presunp-
tion that travel was not for the conveni ence of the Governnent.
The maxi mum paynent of $2,000.00 authorized by the Allowance

Li st-Depreciation Guide still applies to loss of or damage to
vehi cles and contents. This maxi num does not apply to D TY
noves.

(2) Incurred while a vehicle is shipped at Governnent

expense, provided the | oss or danage did not arise from nmechani -
cal or structural defect of the vehicle during such shipnent
Danage caused during shipnment at the claimant's expense or while
the vehicle is being noved to or fromthe port by an agent of the
claimant is not conpensabl e.

(3) Incurred while a vehicle is |ocated at quarters or
ot her authorized place of |odging, including garages, carports,
dri veways, assigned parking spaces, if the loss or damage is
caused by fire, flood, hurricane, theft, or vandalism or other
unusual occurrence. Vandal i sm is damage intentionally caused
Stray marks caused by children playing, falling branches, gravel
thrown by other vehicles, or simlar occurrences are not vandal -

ism The anmount payable on vandalism clains is |limted to
$2, 000. 00.
(4) Incurred while a vehicle is located at places other

than quarters but on a mlitary installation, if the loss or
damage is caused by fire, flood, hurricane, theft, or vandalism
or other wunusual occurrence. "Mlitary installation" is used
broadly to describe any fixed |and area, wherever situated,
controlled, and used by mlitary activities or the Departnent of
Def ense (DOD). A vehicle properly on the installation should be
presuned to be wused incident to the claimant's service. A
vehicle that is not properly insured or registered in accordance
with local regulations is not properly on the installation. A
vehicle left in a renote area of the installation that is not a
designated long-term parking area for an undue length of tine is
presuned not to be on the installation incident to service.

(5) Theft of property stored inside a vehicle. Caim
ants are expected to | ock doors and wi ndows. Neither the passen-
ger conpartnment nor the trunk of a vehicle is a proper place for
the long-term storage of property unconnected with the use of the
vehi cle. The passenger conpartnment of a vehicle does not provide
adequate security, except for very short periods of tine for
articles that are not of high value or easily pilferable. Car
covers and bras are payable if bolted or secured to the vehicle
with a wire | ocking device.

(6) Rental vehicl es. Danage to rental vehicles is
consi dered under paragraphs of the Joint Federal Travel Regul a-
tions (JFTR), rather than as a |l oss incident to service.

d. Mobile Honmes and Contents in Shipnent. dainms for damage
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to nobile homes and contents in shipnment are payable unless the
damage was caused by structural or nechanical defects. (See
par agr aph 11g bel ow on nobil e hones.)

e. Borrowed Property (Including Vehicles). Loss or danmmge
to borrowed property is conpensable if it was borrowed for
claimant's or dependent's own use. A statenent will be provided

by the owner of the property attesting to the use of the property
by the clai mant.

f. dothing and Articles Being Worn. Repairs/replacenent of
clothing and articles being worn while on a mlitary installation
or in the performance of official duty may be paid if loss is
caused by fire, flood, hurricane, theft, or vandalism or other
unusual occurrence. This paragraph shall be broadly construed in
favor of conpensation, but see paragraph 4c above for the defini-
tion of unusual occurrence. Articles being worn include hearing
ai ds, eyeglasses, and itens the claimant is carrying, such as a
bri ef case.

g. Personal Property Held as Evidence or Confiscated Proper-
ty. If property belonging to the victimof a crine is to be held
as evidence for an extended period of time (in excess of 2

nmont hs) and the tenporary |loss of the property will work a grave
hardship on the claimant, a claimfor the | oss may be considered
for paynment. This provision will not be used unless every effort

has been made to determ ne whether secondary evidence, such as
phot ographs, may be substituted for the item No conpensation is
allowed to a person suspected of an offense for property seized
fromthat sane person in the investigation of that offense. This
also applies to property a foreign governnent unjustly confis-
cates or an unjust change in a foreign |aw that forces surrender
or abandonnent of property.

h. Theft from Possession of Caimant. Theft fromthe person
of the claimant is reinbursable if the theft occurred by use of
force, violence, or threat to do bodily harm or by snatching or
pi ckpocketing, and at the tine of theft the clainmant was either
on a mlitary installation, wutilizing a recreation facility
operated or sponsored by the Departnent of Defense or any agency
thereof, or in the performance of official duty. The theft nust
have been reported to appropriate police authorities as soon as
practicable, and it nust have been reasonable for the claimnt to
have had on his person the quality and the quantity of the
property allegedly stol en.

i. Property Used for the Benefit of the Governnent. Conpen-
sation is authorized where property is damged or lost while
being used in the performance of Governnment business at the
direction or request of superior authority or by reason of
mlitary necessity.

: Money Deposited for Safekeeping, Transmittal, or Oher
Aut hori zed Disposition. Conpensation is authorized for persona
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funds delivered to and accepted by mlitary and civilian person-
nel authorized by the commanding officer to receive these funds
for safekeeping, deposit, transmttal, or other authorized
di sposition, if the funds were neither applied as directed by the
owner nor returned to the owner.

k. Fees

(1) For obtaining certain docunents. The fees for
replacing birth certificates, mnmarriage certificates, college
di pl omas, passports, or simlar docunments nmay be allowed if the
original or a certified copy is lost or destroyed incident to

servi ce. In general, conpensation will only be allowed for
replacing docunents with a raised seal that are official in
nat ur e. No conpensation will be allowed for docunents that are

representative of value, such as stock certificates, or for
personal |etters or records.

(2) Estinate fees. An estimate fee is a fixed cost
charged by a person in the business of repairing property to
provi de an estimate of what it would cost to repair property. An
estimate fee in excess of $50.00 should be examined with great
care to determ ne whether it is reasonable. A person becones
obligated to pay an estimate fee when the estimate is prepared.
An estimate fee should not be confused with an appraisal fee

which is not conpensable (see paragraph 6m. A reasonabl e
estimate fee is conpensable if it is not going to be credited
toward the cost of repair. If it is to be credited toward the

cost of repair, it is not conpensable regardl ess of whether the
cl ai mant chooses to have the work done. Wen an estinate fee is
clained, the file nust reflect whether the fee is to be credited.
6. CLAI M5 NOT PAYABLE

a. Losses in Unassigned Quarters in the United States.
Clainms for property damaged or |ost at quarters occupied by the
claimant within the United States that are not assigned or
ot herwi se provided by the Governnent.

b. Currency or Jewelry Shipped or Stored in Baggage. C ains
for | ost noney, currency, or jewelry shipped or stored i n baggage
are not payable. Coin or paper noney included in collections is
payable only if listed on an inventory prepared at origin.

C. Eneny Property or WAr Trophies. This includes only
property that was originally eneny property or a war trophy that
passed into the hands of a collector and was then purchased by a
cl ai mant .

d. Unserviceable or Wrn-Qut Property.

e. Loss or Danmage to Property to the Extent of any Avail abl e
| nsurance Coverage as Set Forth in Paragraph 19 of this Encl o-
sure.
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f. Inconvenience or Loss of Use. Expenses arising fromlate
delivery of personal property, including but not limted to the
expenses for food, lodging, and furniture rental, |oss of use,

interest, carrying charges, attorney's fees, telephone calls,
additional costs of transporting claimnt or fam |y nenbers, tine
spent in preparation of claim or cost of insurance are not
conpensabl e. Wiile such clains do not |ie against the Govern-
ment, nenbers should be referred to the Personal Property Ofice
for assistance in filing their inconvenience clains against the
commercial carriers. (NAVSUP Publication 490, Transportation of
Personal Property)

g. Itens of Speculative Value. Theses, manuscripts, unsold
paintings, or a simlar creative or artistic work done by the
claimant, friend, or arelative is limted to the cost of materi -
als only. The value of such itens is speculative. Conpensation
for a utilitarian object made by the clainmant, such as a quilt or
bookcase, is limted to the value of an itemof simlar quality.

h. Loss or Danmge to Property Due to Negligence of the
Claimant. Negligence is a failure to exercise the degree of care
expected under the circunstances that is the proxi mate cause of
the loss. Losses due, in whole or in part, to the negligence of
the claimant, the claimnt's spouse, child, houseguest, enployee,
or agent are not conpensabl e.

i Busi ness Property. Losses of itens acquired for resale
or use in a private business are not conpensable. |If property is
acquired for both business and personal use, conpensation wll
not be allowed if business use is substantial, or is the primary
purpose for which the item was purchased, or if the item is
designed for professional use and is not nornmally intended for
per sonal use.

J - Motor Vehicles. Collision damage is not payable unless
it nmeets the criteria for paynent as property used for the
benefit of the Governnment as established in paragraph 5c(1).

K. Violation of Law or Directives. Property acquired,
possessed, or transported unlawfully or in violation of conpetent
regul ations or directives. This includes vehicles, weapons, or
property shipped to accommobdate another person, as well as
property used to transport contraband.

l. Sal es Tax. Sal es taxes associated with repair or re-
pl acenent costs wll not be considered unless the claimant
provi des proof that the sales tax was actually paid.

m  Appraisal Fees. An appraisal, as distinguished from an
estimate of replacenent or repair, is defined as a valuation of
an item provided by a person who is not in the business of
selling or repairing that type of property. Normally, claimnts
are expected to obtain appraisals on expensive itens at their own
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expense.

n. Quantities of Property not Reasonable or Useful Under the
Ci rcunmstances are not Conpensable. Factors to be considered are
claimant's living conditions, famly size, social obligations,
and any particular need to have nore than average quantities, as
wel | as the actual circunstances surrounding the acquisition and
| oss.

o. Intangible Property, such as Bankbooks, Checks, Pron sso-
ry Notes, Stock Certificates, Bonds, Bills of Lading, Wrehouse
Recei pts, Baggage Checks, Insurance Policies, Mney Oders, and
Travel er's Checks are not Conpensabl e.

p. Property Omed by the United States, Except where the
Claimant is Responsible to an Agency of the Governnment other than
t he DON.

g. Contractual Coverage. Losses, or any portion thereof,
t hat have been recovered or are recoverable pursuant to contract
are not conpensabl e.

7. ADJUDI CATI NG AUTHORI TI ES

a. Cains by Navy Personnel

(1) The followng are authorized to adjudicate and
aut hori ze paynent of personnel clains up to $40, 000. 00:

(a) The Judge Advocate General;
(b) Deputy Judge Advocate General;
(c) any Assistant Judge Advocate Ceneral;

(d) the Deputy Assistant Judge Advocate General
(Cains and Tort Litigation); and

(e) commandi ng officers of Naval Legal Service
O fices.

(2) The Staff Judge Advocate attached to Naval Supply
Center, Qakland is authorized to adjudicate and pay clainms up to
$25, 000. 00.

(3) The Staff Judge Advocate attached to Naval Station,
Pananma Canal is authorized to adjudicate and pay clains up to
$10, 000. 00.

(4) The followng are authorized to adjudicate and
aut hori ze paynent of personnel clains up to $5, 000. 00:

(a) officers in charge of Naval Legal Service
O fice Detachnents;
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(b) the Staff Judge Advocate attached to Naval
Station, Keflavik; and

(c) any personnel attached to a Naval Legal Service
O fice when specifically designated by the commandi ng officer of
t hat Naval Legal Service Ofice.

(5) Any individual, when personally designated by the
Judge Advocate Ceneral, may be authorized to adjudicate and
aut hori ze paynent of personnel clainms up to any del egated anount,
not to exceed $40, 000. 00.

b. dainms by Mari ne Corps Personnel

(1) The followi ng individuals are authorized to adjudi-
cate and aut hori ze paynent of personnel clains up to $40, 000. 00:

(a) Conmandant of the Marine Corps;

(b) Deputy Chief of Staff, Manpower and Reserve
Affairs Departnent;

(c) Director, Human Resources Division;
(d) Head, Personal Affairs Branch;

(e) Deputy Head, Personal Affairs Branch;
(f) Head, Personnel Cainms Section; and

( any individual, when personally designated by
t he Commandant of the Marine Corps, may be authorized to adjudi-
cate and authorize paynment of personnel clainms up to any del egat -
ed anmount, and not to exceed $40, 000. 00.

(2) The followi ng individuals are authorized to adjudi -
cate and aut hori ze paynent of personnel clains up to $25, 000. 00:

(a) Head, Adjudication Unit;
(b) Head, Carrier Recovery Unit; and
(c) Head, Administration Unit.

8. PRESENTMENT OF CLAIM

a. GCeneral. A claimshall be submtted in witing and, if
practicable, be presented to the clains office or personal
property office serving the installation where the claimant is
stationed, or nearest to the point where the l|oss or damage
occurr ed. If subm ssion in accordance with the foregoing is
i npractical under the circunstances, the claim my be subnitted
in witing to any installation or establishment of the Arned
Forces which will forward the claimto the appropriate Navy or
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Marine Corps clains office for processing. To constitute a
filing under this regulation, a claim nust be presented in
witing to one of the mlitary departnents. Clainms that are
inconmplete will not be refused and shall be logged in as re-
cei ved. Claimants submtting such clainms, however, shall be

informed in witing that properly conpleted fornms or necessary
substantiation nust be received within a fixed period of tine
(normally 30 days), otherwise the claim will be denied or paid
only in the anount substanti at ed.

b. Statute of Limtations. A claim nust be presented in
witing to a mlitary installation within 2 years after it
accrues. This requirenment is statutory and may only be waived if
a claim accrues during arnmed conflict, or arned conflict inter-
venes before the 2 years have run, and good cause is shown. In
this situation, a claim nay be presented not |ater than 2 years
after the end of the armed conflict. A claimaccrues on the day
t he claimant knows or should know of the |oss. For |osses that
occur in shipment of personal property, nornmally the day of
delivery or the day the claimant | oses entitlenment to storage at
Gover nment expense (whi chever occurs first) is the day the claim
accrues. If a claimant's entitlenent to Governnment storage
term nates, but the property is later delivered at Governnent
expense, the claim accrues on delivery. In computing the 2
years, exclude the first day (day of delivery or incident) and
i nclude the |ast day. If the last day falls on a non-workday,
extend the 2 years to the next workday.

c. Substantiation. The claimant is responsible for substan-
tiating ownership or possession, the fact of |oss or danage, and
the value of property. Claimants are expected to report | osses
pronptly. The greater the delay in reporting a loss, the nore
substantiation the clainmant is expected to provide.

(1) Qovi ously damaged or missing inventory itens that

are not reported at delivery. Claimants are expected to |ist
m ssing inventory itens and obvious danage at tinme of delivery.
Claimants who do not should be questioned. Qovi ously sone
claimants will sinply not notice readily apparent damage. | f,

however, the claimnt cannot provide an explanation or |acks
credibility, paynment should be denied based on |ack of evidence
that the itemwas | ost or damaged in shipnent.

(2) Later-discovered shipnment |oss or damage. A claim
ant has 70 days to unpack, discover, and report |oss and damage
that is not obvious at delivery. |In nost cases, |oss and damage
that is discovered later and reported in a tinely manner shoul d
be deened to have been incurred in shipnent.

(3) Damage to POV's in shipnent. Persons shipping POV s

are expected to list damage on DD Form 788 (Private Vehicle
Shi ppi ng Docunent for Autonobile) when they pick up the vehicle.
Qobvious external damage that is not listed is not payable.

Danage the claimant coul d reasonably be expected not to notice at
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t he pi ckup point should be considered if the claimant reports the
damage to clainms personnel within a short tine, normally a few
days, after arriving at the installation.

(4) Credibility. Most claimants are honest. Most
claimants objectively attenpt to claim only what is due them
These persons are entitled to the presunption that what they |ist
is honest, although it nmay not be correct. Sone clainmnts |ack
credibility and their clains require careful scrutiny. Factors
that indicate a claimant's credibility is questionable include
anounts clained that are exaggerated in conparison with the cost

of simlar itenms, insignificant or alnost undetectable damage,
very recent purchase dates for nost itens clained, and statenents
t hat appear incredible. Such clainmants should be required to

provi de nore evidence than is nornmally expect ed.

(5) | nspecti ons. Whenever a question arises about
damage to property, the best way to determne a proper award is
to examine the item closely to determne the nature of the
damage. For furniture, undersurfaces and the edges of drawers
and doors shoul d be exam ned to determ ne whether the material is
solid hardwood, fine quality veneer over hardwood, veneer over

pressed wood, or other types of naterial. If the inspection is
conducted at the claimant's quarters, the general quality of
property should be detern ned. Claimants should routinely be

directed to bring in vehicles and small broken itenms of value
such as figurines for inspection, and inspections should be
conducted on all large clains. bservations by repairnmen and
transportation inspectors are very valuable, but on occasion,
clainms personnel must go out of the office and inspect itens
t hemsel ves. Such inspections are necessary to reduce the nunber
of reconsiderations and fraudulent clainms and are invaluable in
enabling clains personnel to understand the facts in many situa-
tions.

9. FORM OF CLAIM

The cl aimshould be submtted on DD Form 1842 (C ai mfor Personal
Property) (see Appendi x 5-1) acconpani ed by DD Form 1844 (List of
Property) (see Appendix 5-2). |If DD Fornms 1842 and 1844 are not
avai lable, any witing will be accepted and considered if it
asserts a demand for a specific sum and substantially describes
the facts necessary to support a claim cognizable under these
regul ations. The claimnust be signed by a proper claimnt (see
par agraph 4 above) or by a person with a power of attorney for a
proper claimant. A copy of the power of attorney nust be includ-
ed with the claim

10. I NVESTI GATI ON OF CLAI M

Upon receipt of a claimfiled under the Personnel Cains Act, the
claimshall be stanped with the date and receiving office, and be
referred to a clains investigating officer. The investigating
officer shall consider all information and evidence submtted
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with the claim and shall conduct such further investigation as
may be necessary and appropri ate.

11. COWUTATION OF AWARD. The Judge Advocate GCeneral wll
periodically publish an Allowance List-Depreciation Guide speci-
fying rates of depreciation and maxi num paynents applicable to
categories of property. The All owance List-Depreciation Guide
will be binding on all DON clainms personnel. The val ue of the
loss is determined and adjusted to reflect paynents, repairs, or
repl acenent by carriers or insurers, or lost potential insurance
or carrier recoveries.

a. Repair of |Itens. For itenms that can be economcally
repaired, the cost of repair or an appropriate loss in value is
the neasure of the |oss. The cost of repair may be the actual
cost, as denonstrated by a paid bill, or reasonable estinated
costs, as denonstrated by an estimate of repair prepared by a
person in the business of repairing that type of property.

(1) Loss of Value (LOV)

(a) M nor Danage not Wbrth Repairing. An LOv,
rather that replacenent cost, should be awarded when an item
suffers mnor damage that is not economical to repair but the
itemremains useful for its intended purpose. An LOV is particu-
larly appropriate when the item is not of great value and has
preexi sting damage (PED). An LOV is also appropriate to conpen-
sate claimants for mnor damage, such as a chip or surface crack
to a figure or knickknack. For exanple, if an inexpensive,
fi berboard coffee table with extensive PED is scratched, repair
of the scratch would exceed the value of the table. Under the
ci rcunstances, LOV is appropriate

(b) Danmge to Upholstered Furniture. |f danage can
be repaired inperceptibly by cleaning or reweaving, the clai mant
is only entitled to repair cost. If repairs would be somewhat
noti ceabl e but the damage is to an area not normally seen, repair
costs plus an LOV would be appropriate. Alternatively, if
repairs would be sonewhat noticeable but the itemis of no great
val ue and has already suffered PED, repair costs and LOV woul d be
appropriate even if the danmage is in an obvious area. | f,
however, repairs would be so noticeable as to destroy the useful -
ness of the item the item should be reuphol stered or replaced.
What is noticeable will depend on the nature and value of the
item and the nature of the damage, and cl ainms personnel should
exerci se sound judgnent to avoid being too | enient or too harsh.

(c) Cosnetic Damage to Nondecorative Itens. LOV
should also be awarded to conpensate clainmants for cosnetic
damage to itens that were not purchased for purposes of display
or decoration. For exanple, the casing of a washing nmachine is
dent ed. The washing machine is not decorative in nature and
still functions perfectly. An LOV, rather than replacenent of
t he washing machine or the casing, is the appropriate neasure of
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the claimant's | oss.

(2) PED to Repairable Itens. PED is damage to an item
that predates the incident giving rise to a claim PED is nost
cormonly identified by the use of synbols on household goods
shi pnment inventories. Whenever PED is listed on an inventory,
cl ai s personnel mnmust determ ne whether the PED did in fact exist
and whether the cost of repairing the item includes repairing
PED. The fact that a claimnt signed the inventory that |isted
PED is conclusive evidence that PED did exist unless the nenber
has taken written exceptions on the inventory to the carrier's
description of PED. These findings are essential for recovery
pur poses. Oten, inspecting the item or calling the repairmn
who prepared the estinmate is the only way to nake an effective
det erm nation

(a) Estimates that do not Include Repair of PED.
If the estimate does not include repair of PED, even if PED is
listed on the inventory, no deduction should be made. This fact
shoul d be recorded on the chronol ogy sheet and on carrier recov-
ery docunents.

(b) Estinmates that |Include Repair of PED. | f
repair of PEDis included in the estimate, the percentage attrib-
utable to repair of PED is deducted.

(3) Mechanical Defects. The Personnel Clains Act only
provi des conpensation for losses incurred incident to service
Danage resulting froma nmanufacturer's defect or from nornmal wear
and tear is not conpensable. Danage to the engine or transm s-
sion of an old vehicle during shipment is probably due to a
mechani cal defect. I nternal danmage to appliances, such as old
televisions, is also often due to a mechanical defect, particu-
larly when there is no external damage to the item Cains for
internal danage to small appliances that are not normally re-
pai red, such as toasters or hair dryers, should be assessed based
on damage to other itens in the carton and the shipnment, the age
of the item the honesty of the claimnt, and whether there are
| oose parts inside. If the evidence suggests rough handling
caused the damage, a claimfor the itemshould be paid. Internal
damage to larger itens such as televisions or stereos should be
eval uated by a repairman. Evidence that suggests rough handling,

such as smashed boards, provides a basis for paynent. Evi dence
that suggests a fault in the item such as burned-out circuits,
does not. Deterioration because an itemin storage was not used

for a long tine, rather than because the item was m shandl ed or
the conditions of storage were inproper, is also considered due
to a nmechani cal defect.

(4) Wi nkl ed d ot hing. Clothing winkled in shipnment
presents special problens. Normally, unless the winkling is so
severe as to anmount to actual danage, the cost to press winkles
out of clothing after a nove is not conpensable. The nere fact
that clothing was "wadded up"” or "used as packing material”™ is

Encl osure (5)

14



JAG NST 5890.1

17 Jan 91
not in itself sufficient. The winkling nust be such that
prof essional pressing is necessary to make the clothing usable.
This determination will depend on the winkling and the nature of

the materi al .

(5 Wt and MIldewed Itenms. A claimant has a duty to
mtigate danmages by drying wet itens to prevent further deterio-
ration. Itens that have been wet are not necessarily damaged and
clai mants who throw them away have difficulty substantiating that
a |l oss has occurred. Although a deeply seated m | dew infestation
is alnobst inpossible to renmove conpletely, itens lightly infested
can often be cl eaned.

b. Repl acenent of Itens. A claimant is entitled to the
val ue of mssing and destroyed itens. An itemthat has sustained
damage is considered destroyed if it is no |onger useful for its
i nt ended purpose and the cost of repairing it exceeds its val ue.

Val ue is neasured in the foll ow ng ways:

(1) Simlar Used Itens. If there is a regular market
for used itens of that particular type, the |oss nmay be neasured
by the cost of a simlar item of simlar age. Prices obtained
from industry guides or estinmates from dealers in this type of
property are acceptable to establish value. There is a regular
mar ket on used cars and the value of a used autonobile is always
nmeasured according to the NA D.A Oficial Car Guide rather than

the depreciated replacenent cost. Simlarly, the Mbile Hone
Manuf act ured Housi ng Replacenment Guide may be used to value a
destroyed nobile hone. Where there is no regular market in a

particular type of used item however, estimates from dealers in
"collector's itens" should be avoi ded.

(2) Depreciated Repl acenent Cost. This is the norna
measure of a claimant's loss. A catalog or store price for a new
itemsimlar in size and quality is depreciated using the Al ow
ance List-Depreciation Guide to reflect wear and tear on the
m ssing or destroyed item The replacenent cost for identica
itens--particularly decorative itens--should be used whenever the
itemis readily available in the local area, but a clainmnt who
is eligible to use the Navy Exchange (NEX) and the NEX Miil Order
Catal og should not be allowed a higher replacenent cost of an
item such as a television, froma specialty store when the NEX
carries an item conparable in size, quality, and features from
anot her manuf acturer.

(3) "Fair and Reasonable" (F&R) awards. A fair and
reasonable award should be used sparingly when other mneasures

woul d conpensate the claimant appropriately. Overuse of such
awards inpedes carrier recovery and "F&R' should never be used
when a nore precise neasure of damages is avail able. An F&R

award for a mssing or destroyed itemshould reflect the val ue of
an item simlar in quality, description, age, condition, and
function to the greatest extent possible. An F&R award for a
damaged item should reflect either the amount a firm woul d charge
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for repair or the reduced value to the greatest extent possible.

Whenever such an award is made, the basis for the award shoul d
be expl ained on the chronol ogy sheet, in the comrents bl ock of DD
Form 1844 (List of Property), or in a separate nenorandum A
fair and reasonable award may be considered in the follow ng
i nst ances:

(a) The itemis obsolete and a sinple deduction of
a percentage for obsol escence is not appropriate.

(b) The claimnt cannot replace the item in the
| ocal area.

(c) The claimant cannot replace the item at any
cost .

(d) Repair costs or replacenent costs are excessive
for the itemand an LOV is not appropriate
(e) The clainmant has substantiated a |oss in sone
amount but has failed to substantiate a loss in the anount
cl ai ned.

c. Depreciation. The Personnel Cains Act is only intended
to conpensate claimants for the fair market value of their |oss.
Except in unusual cases, a used item that has been lost or
destroyed is worth less than a new item of the sane type. The
price of a new replacenment item nust be depreciated to award the
clai mant the value of the lost or destroyed item Average yearly
and flat rates of depreciation have been established to determ ne
the fair value of used property in various categories. These
rates are listed in the Allowance-List Depreciation Guide. The
listed depreciation rate should be adjusted if an item has been
subjected to greater or |esser wear and tear than normal or if
the replacenment cost the claimant provides is for a used item
rather than a new one. Yearly depreciation is not taken during
periods of storage and normally no depreciation is taken on
repair costs or on replacenent cost for itens |less than 6 nonths
old, excluding the nonth of purchase and the nonth the claim

accrued (but see subparagraph (3) bel ow).

(1) Depreciating Replacenent Parts. No depreciation
should be taken on replacenent parts for damaged itens unless
these are parts separately purchased or normally replaced during

the useful life of these itens. The replacenment cost for these
|atter itens should be depreciated. For exanple, the glass top
to atable is not normally replaced during the useful life of the

tabl e and shoul d not be depreci at ed.

(2) Depreciating Fabric for Reupholstry. Fabric is
normally replaced during the useful |ife of wupholstered furni-
ture. When uphol stered furniture is reuphol stered because the
damage is too severe to be repaired and an LOV is not appropri-
ate, the cost of new fabric is depreciated at a rate of 5 percent
per year. If the item has been reupholstered since it was
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pur chased, depreciation is neasured from the date the item was
| ast reupholstered, rather than from the date the item was
originally purchased. Labor costs are allowed as cl ained. | f
the estimte does not |ist separate costs for fabric and | abor
the |abor costs may be assuned to be 50-percent of the total
bill.

(3) Rapi dly Depreciating |tens. Tires, nost clothing
itenms, and nost toys rapidly lose their value, as the high
depreciation rate for these itens reflects. Depreciation should
be taken on such itens even when they are | ess than 6 nonths ol d.

As a rule of thunmb, half of the normal yearly or flat rate
depreciation should be taken on such itens when they are between
3 and 6 nonths old at the tinme of |oss.

(4) (Obsol escence. Even though depreciation is not taken
during periods of storage, obsolescence should be clainmd on
those itens that have |ost val ue because of changes in style or
t echnol ogi cal innovati ons.

(5 Mlitary Uniforns. Normally, no depreciation should
be taken on mlitary unifornms. Depreciation, however, should be
taken on mlitary uniformitens that are being phased out or that
bel ong to persons separating fromthe service. Socks and under-
wear are not considered mlitary uniformitens.

d. Sal vage Val ue. Whenever a claimant has been fully
conpensated for a destroyed item that still has sonme value, the
clai mtant has the option of either retaining the item and having
the clainms office deduct an anount for the salvage value, or
turning the itemover to the Government or to the carrier if the
carrier will fully reinburse the Governnent.

(1) Turn-in to the Governnent. On all clains, except
CONUS donestic shipnents, if the claimant does not choose to
retain the itens and accepts a reduction in the anmount paid on
the claim for salvage value, the clains office will require the
claimant to turn them into a disposal unit designated by the
Personal Property Ofice. Normally, the anmount that the Govern-
ment may obtain from selling such itens is very |ow If the
claims office determnes that the salvage value is less than
$25. 00, the claimant may be advised to dispose of the items by
ot her neans, either by throwing the item away or by turning it
over to a charitable organization. Caimants may al so be direct-
ed to make alternative disposition of itenms that have been
refused by the designated disposal unit. This alternate disposi-
tion nmust be noted on the chronology sheet that is kept as part
of the clains file. Cainms personnel will not divert such itens
to personal use or use them to furnish Governnent offices. In
determ ning whether an item has sal vage value, the size of the
item and the distance the claimant nust travel to turn it in
shoul d be considered. A clainmant nust nake his own arrangenents
to transport salvageable itens prior to paynment. C ains person-
nel should ask the claimant's conmand to nake transportation
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avai lable to assist the claimant in appropriate cases, particu-
larly when the itemis large or bulky. Sound discretion prohib-
its requiring a claimant living far from a designated disposa
unit to turn in an itemof relatively slight val ue.

(2) Turn-in to the Carrier. On CONUS donestic ship-
ments, the carrier nmay choose to pick up itenms for which it wll
fully reinburse the Governnent. Pursuant to a Joint Mlitary-
| ndustry Menorandum on Sal vage, itens that are hazardous to keep
around, such as mldewed itens or broken glass, (except itens
such as figurines and crystal with a per item value of nore than
$50. 00), may be disposed of as the claimnt chooses. dainants
must retain other items for a maxi num of 120 days from the date
of delivery to allow the carrier to pick them up. Pursuant to
t his nmenorandum of understanding, the carrier has until the end
of the inspection period or 30 days after receipt of the demand,
whi chever is greater, to identify such itens. Clainms offices
must identify files in which the carrier is entitled to sal vage
and must process these clainms for recovery action within 30 days
so that the clainmant does not dispose of sal vageable itens before
the end of the period allotted for carrier pick-up.

(3) Maxi nrum Al | owances. If the claimant will not be
fully conpensated for an item because a maxi mum allowance is
applied, he will not be required to turn in the item

e. St andard Abbrevi ati ons. The clains exam ner's intent
shoul d be clear and unm stakable to anyone review ng the remarks
section of DD Form 1844. The follow ng standardi zed abbrevi a-

tions are used in conpleting the remarks section. Oher abbrevi-
ations should not be used. Wenever one or nore of these abbre-
viations will not adequately explain how the clainmant has been
conpensated, a brief explanation should be inserted in the
remarks section, in the comments section on the bottom of DD Form
1844, or on the chronology sheet that is kept in each clains
file.

(1) AC-Anpunt dainmed. The anount clained was awar ded
to the claimant. This abbreviation is not used if the clai mant
has presented an estimate of repair.

(2) AGCC--Agreed Cost of Repairs. The claimnt did not
present an estimate but instead, after discussing the matter with
clainms personnel, entered an anmount that represents the
claimant's guess as to how nuch it would cost to repair the
damaged item The clains office may accept this amount as a fair
estimation of the cost of repair based on the anobunt of danage,
the value of the item and the cost of simlar repairs in the
area. A claimant may be allowed up to $50.00 as an AGC wit hout
an inspection and between $50.00 and $100.00 if clains personnel
have inspected the item The use of AGC is an integral part of
smal | cl ai ns procedures.

(3) CR-Carrier Recovery. The claimant was paid this
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anount by the carrier for the item The paynment is recorded in
the remarks colum, and the total carrier paynent is deducted at
the bottom of DD Form 1844 in the sane manner as insurance
recovery.

(4) D -Depreciation. Yearly depreciation was taken on
the destroyed or mssing itemin accordance with the appropriate
depreciation guide in effect at the tinme of the loss. Deviations
from standard rates nust be expl ai ned.

(5) DV- - Depreci ated Val ue. A claimant's repair costs
exceeded the value of the item so the depreciated value was
awar ded instead. \Wenever a claimant clainms a repair cost that
is very high, relative to the age and probabl e repl acenent cost,
t he repl acenent cost should be obtained and the depreciated val ue
det er m ned.

(6) ER-Estimate of Repair. The cl ai mant provided an
estimate of repair that was used to value the loss. If nultiple
estimates were provided, they should be nunbered and referred to
as exhibits.

(7) EX--Exhibit. When nunerous docunents have been
provided to substantiate a claim they should be nunbered and
referred to as exhibits.

(8 FR--Flat Rate Depreciation. Flat rate depreciation
was taken on an itemin accordance with the Depreciation Guide in
effect at the time of the loss. Deviations fromthe normal rate
nmust be expl ai ned.

(9) F&R--Fair and Reasonabl e. A fair and reasonable
award was nmade. (See paragraph 11b(3) above.)

(10) LOV--Loss of Value. An LOV was awarded. (See
par agraph 1la(1l) above.)

(11) MA--Maxi mum Al l owance. The adjudicated val ue,
listed in the "Anmount Allowed" columm, exceeds a nmaxi mum all ow
ance. The anount in excess of the nmaxi mum al |l owance i s subtract-
ed at the bottom of the DD Form 1844.

(12) N P--Not Payable. The item is not payable. The
reason for this comment should be noted (i.e., "not substantiat-
ed").

(13) OBS-- bsol escence. A percentage was deducted for
obsol escence.

(14) PCR--Lost Potential Carrier Recovery. A deduction
was made for |ost PCR

(15) PED--Preexisting Damage. A deduction was nade for

PED.
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(16) PP--Purchase Price. The purchase price was used to
value the loss. Nornmally, the purchase price is not an adequate
nmeasure of the claimant's | oss. If, however, the claimnt used
the replacenent cost of a dissimlar itemor otherwise failed to
substantiate the repl acenent cost, a recent purchase price my be
used at the discretion of clains personnel, if a true replacenent
cost is not avail able.

(17) NEX--Navy Exchange Replacenent Cost. A replacenent
fromthe NEX was used.

(18) RC--Repl acenent Cost. A replacenent cost was used.
The store or catalog from which the replacenent cost was taken
shoul d be listed.

(19) SVIN-Item has no Salvage Value. A destroyed item
was determ ned to have no sal vage val ue.

(20) SVIR-Salvage Value, Item Retained. A destroyed
item was determined to have sal vage val ue and the clai nant chose
to keep the item Accordingly, a deduction was made for the
sal vage val ue.

(21) SV/IT--Salvage Value, Item Turned in. A destroyed
item was determined to have sal vage val ue and the clai nant chose
not to keep the item If the itemis part of a CONUS donestic
shi pnment, the claimnt nust keep it for the carrier to pick up
O herwise, the claimant nust turn the itemin prior to paynent on
the claim

f. Set s. Normal Iy, when conponent parts of a set are
m ssing or destroyed, the claimant is only entitled to the
repl acenent cost of the m ssing or destroyed conponents. In sone

i nstances, however, a claimnt would be entitled to replacenent
of the entire set or to an additional LOV. Sone claimnts wll
assert that all of the items in a roomare part of a set. Pieces
sold separately, however, are ordinarily not considered parts of
a set, and pieces that nmerely conplenent other itens, such as a
| oveseat purchased to conplenent a particular hutch, are never
considered part of a set. When a conponent part of a set is
m ssi ng or destroyed and cannot be replaced with a matching item
or has to be repaired so that it no |onger matches other conpo-
nent parts of the set, the follow ng rules apply:

(1) The set is no longer useful for its intended pur-
pose. Wen a set is no longer useful for its intended purpose
because conponent parts are mssing or destroyed the entire set
may be replaced. Note that several firnms will match di scontinued
sets of china and crystal and that replacenent of the set is not
authorized if replacenent itens can be thus obtained. Cenerally,
with china and crystal the value of the set as a whole is not
destroyed unless nore than 25 percent of the place settings are
unusabl e. Exceptions nmay be nade if the claimnt can denonstrate
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a particular need for a certain nunber of place settings because
of famly size or social obligations. In those rare instances
when an entire set is replaced, the claimant will be required to
turn i n undanmaged pi eces.

(2) The set is still useful for its intended purpose.
When m ssing pieces cannot be nmatched and there is neasurable
decrease in the value of the set, but the set is still useful for

its intended purpose, the claimant is awarded the value of the
m ssing pieces plus an anmount for the dimnution in value of the
set as a whole. The anmobunt awarded as an LOV will vary dependi ng
on the exact circunstances.

(3) Mattresses and uphol stered furniture are recovered.
A mattress and box spring set is covered during nornmal use.

Such sets are still wuseful for their intended purpose if one
piece of the set has to be recovered in a different fabric. No
award will be made for the undanaged piece. Wen one piece of a

set of upholstered furniture suffers damage that cannot be
repaired or recovered in matching fabric, recovering the entire
set or re-covering the damged piece plus LOV should be
consi der ed. Factors to take into account include the value of
the set, PED to the set, the nature of the current danage, and
the extent to which the claimant's furniture 1is already
m smat ched.

g. Mobi | e Hones. Mobi | e honmes present special problens.
Most nobile homes, particularly larger ones, are not built to
wi thstand the stress of nultiple |ong noves. Wiile the Mbile

Hone One-Tine Only rate solicitation program effective 1 Novem
ber 1987, may have reduced the incidence of |oss and damage by
encouraging carriers to use extra axles when necessary, nobile
home shipnments can result in enornous, unconpensated | osses for
servi cemenbers and present unusual difficulties for clains
adj udi cators. Because the risk is so great, clains offices nust
coordinate with their servicing transportation offices to ensure
bot h that servicenenbers shipping nobile homes are advised of the
risk and of their responsibilities, and that the transportation
of fice does not authorize shipnent of a nobile honme that has not
been placed in a fit condition to be shi pped.

(1) Transportation Counseling Prior to Shipnent.
Servi cenenbers shoul d be advised of the foll ow ng:

(a) They are responsible for placing the nobile
home and its tires, tubes, frames, and other parts in fit condi-
tion to ship and for l|loading the nobile honme to withstand the
stresses of normal transportation. They will not be conpensated
for any danage that results either froma latent defect in the
construction of the nobile home (except when the carrier is aware
of the defect and the servicenmenber is not) or fromtheir failure
to place the nobile home in fit condition to ship.

(b) They are responsible for paying for necessary
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repairs enroute. Such repairs can anount to several hundred or
even several thousand dollars, and sone nobile honmes have been
left in storage at the servicenenber's expense hundreds of mles
from destination because the owner could not pay for necessary
repairs.

(c) They are responsible for resealing the roof and
weat her proofing the nobile honme after delivery. The cost of this
is not conpensabl e, nor is any danmage caused by the
servicemenber's failure to have it done.

(d) They are responsible for renoving obstructions,
grading the roadway, or otherwi se preparing the site to make it
accessible for the carrier's equipnent at both origin and desti -
nati on.

(e) Because of the risk that damage will result for
whi ch they cannot be conpensated, servicenenbers should strongly
consider purchasing private insurance coverage. A cl ai mant
usually must purchase separate insurance for property shipped
inside the nobile honme and nost nobile honme carriers will sel
sonme sort of insurance coverage for danage to the nobile hone
itself. Oten, when a nobile home has been noved repeatedly, the
risk of wunconpensated loss is so high that the servicenenber
shoul d consider selling the home rather than attenpting to ship
it.

(2) | nspection Prior to Shipnent. Transportation
personnel should 1inspect the hone prior to shipnent in al
instances. All defects should be recorded. |In particular:

(a) A nobile home should not be shipped with a
servi cenmenber's furniture and other household goods inside. The
maxi mum saf e wei ght of appliances and additional property is very
| ow. An overwei ght nobile home tends to blow tires and break
apart during shipnment. Servi cenenbers should be advised |ong
before shipnent that they will have to nake other arrangenents
for shipping such itens at their own expense.

(b) A nobile hone should never be shipped wth
defects in the steel frame or tow hitch

(c) The condition of all tires should be checked
and recorded. Sone carriers submt huge bills for "blown" tires
during shipment.

(d) Structural changes to the interior of the hone,
particularly those that involve cutting through beans, should be
exam ned closely and a civil engineer should be called in to
render an opinion. Frequently, it is not safe to ship nobile
homes in which the claimnt has altered the interior fram ng.

(3) Latent Defects. Many carriers wll attenpt to
escape liability by attributing all damage to | atent nanufactur-
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ing defects. A loss due to such a defect, like a | oss due to any
ot her mechani cal defect, is not considered incident to service.

When an engineer's report or other evidence shows that danage was
i ndeed caused by a defect rather than by the carrier's failure to
take the necessary care, the follow ng rul es apply:

(a) If both the carrier and the clai mant knew or
shoul d have known of the defect, and if the claimant took no
corrective action and had the nobile hone shipped anyway, the
claimis not payabl e.

(b) If the carrier knew or should have known of the
defect, and the claimant could not reasonably have been expected
to know of it, the claim is payable and liability should be
pur sued agai nst the carrier.

(c) If neither the clainmant nor the carrier could
reasonably be expected to know of the defect, the claimis not
payabl e.

(4) Substantiation of a daim Prior to adjudication of
such clains, the nobile home should be inspected and the foll ow
i ng evidence obtained, if possible:

(a) DD Form 1800 (Mbobile Hone Shi pnent |nspection
at Destination). This docunment shows the condition of the hone
at origin prior to shipnent. This docunment is prepared by the
Transportation Ofice (TO and is signed by the servicenenber,
the carrier's representative, and the Governnent inspector. It
is vital and a claimshould not be paid without it. At destina-
tion, damages noted at delivery should be annotated and the form
dated and signed by the driver and the servicenenber. Danmages
may be listed on this formor on the DD Form 1840 (Joint State-
ment of Loss or Danmge at Delivery).

(b) DD Form 1863 (Accessorial Services-Mbile
Hone) . For shipnments after 1 Novenber 1987, DD Form 1863 lists
all services the carrier is required to provide, including |ine-

haul, paynment of tolls, overdinension charges, permts and
licenses, provision of anti-sway devices, axles with wheels and
tires, tenmporary lights, and escort services. Al costs and
services may not appear on the GBL. For shipments prior to 1

Novenber 1987, damages may al so be listed on this form

(c) DD Form 1840/ 1840R. Begi nning 1 Novenber 1987,
(See Appendi x 5-3) later-discovered damages nust be |listed on DD
Form 1840R and dispatched to the carrier within 75 days of
delivery. Tinmely notice on nobile home shipnments differs slight-

ly from such notice on other shipnents. I[tem 306 of the
carrier's rate solicitation provides that "upon delivery by the
carrier, all loss of or danage to the nobile honme shall be noted

on the delivery docunent, the inventory form the DD Form 1800,
and/or the DD Form 1840. Late discovered | oss or damage, includ-
ing personal property within the nobile hone, will be noted on
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the DD Form 1840R not |ater than 75 days follow ng delivery and
shal | be accepted by the carrier as overcom ng the presunption of
correctness of delivery receipt.”

(d) DD Form 1412 (Inventory of Itens Shipped in
Housetrail er). Prior to 1 Novenber 1987, the servicenmenber
prepared DD Form 1412. After 1 Novenber 1987, the carrier is
required to prepare this in coordination with the servi cenenber.

(e) DD Form 1841. If a Governnent representative
does not inspect the nobile honme at delivery, an inspection
shoul d be request ed.

() Driver's Statenent. The nobile hone carrier
shoul d be requested to provide (within 14 days) a statenent from
the driver of the towing vehicle explaining the circunstances
surrounding the danmage as well as detailed travel particulars.
If the nobile home carrier does not respond, the file should be
so annotated. Such statenents are often self-serving and shoul d
be reviewed critically to determine whether the carrier 1is
attributing danage to a | atent defect.

(g0 Omer's Statenent. The claimant shoul d provide
a statement concerning the age of the nobile hone, the date and
pl ace purchased, any prior damage or repairs, all prior noves,
and prior clains.

(h) Estinmates of Repair. When possible, the
cl ai mant should obtain two estimates of repair fromfirnms in the
busi ness of repairing, rather than selling, nobile hones. Such
estimates should list the approximate value of the hone before
and after danamge, a detailed breakdown of the repairs needed and
their cost, and the cause of damage.

(1) Engineer's Statenent. Were the facts indicate
the possibility of a latent defect, the clainmant should be
assisted in obtaining a statenent from a qualified engineer or
vehi cl e mai ntenance professional with expertise in nobile hones
expl ai ning the cause of damage. The clains office should coordi-
nate in advance with facilities engineers or with |ocal reserve
units with engineering expertise to provide such inspection where
possi bl e.

(5) Conpensable danmage. In adjudicating the claim the
claimant may be paid for loss of or damage to the nobile hone
except when the damage is due to a |latent defect, to the service-
menber's failure to place the hone in fit condition to ship, or
to the servicenenber's failure to have the roof reseal ed. The
servi cenenber may al so be conpensated for the reasonabl e cost of
repair estimates provided by firms in the business of nobile hone
repair and of opinions prepared by qualified engineers. The
clai mant may not be conpensated for services the carrier failed
to perform or perfornmed inproperly or for other incidental
expenses. The claimnt should be referred to the transportation
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office for these. Such services (listed on DD Form 1843 and the
GBL correction notice) include:

(a) Escort or pilot services, ferry fees, tolls
permts, overdi nension charges, or taxes.

(b) Storage costs or parking fees en route.

(c) Expand charges and charges for anti-sway
devi ces, brakes and brake repairs, or adding or replacing axles,
tubes, or tires.

(d) Wecker service.
(e) Connecting or disconnecting utilities.

(f) Blocking, unblocking, or renmoving or installing
skirting.

g) The cost of separating or reassenbling and
reseal i ng a doubl e-w de nobil e hone.

(6) Carrier Liability and Attenpted Wivers. In the
absence of additional coverage, the carrier's maximum liability
for personal property shipped with the nobile home is $250.00.
The carrier is fully liable for damages to the nobile hone
itself. Carriers are also liable for damage caused by third
parties with whom they contract, such as wecker services. Sone
carriers may still try to obtain waivers fromthe servicenenber.

A wai ver signed by the servicenmenber, however, is not binding on
the United States. The Navy is the contracting party and the
owner has no authority to sign a waiver agreenent or any other
docunent purporting to exenpt the carrier from the liability
i nposed under the GBL

12. PAYMENTS AND COLLECTI ONS

Paynment of approved personnel <clainms and deposit of checks
received fromcarriers, contractors, insurers, or nenbers will be
made by the Navy or Marine Corps disbursing officer serving the
adj udi cating authority. Paynments will be charged to funds nade
avai l able to the adjudicating authority for this purpose. Credit
for collections will be to the accounting data specified in Navy
Conmptrol I er Manual section 046370, paragraph 2 or in superseding
nmessages, if applicable.

13. PARTI AL PAYMENTS

a. Partial Paynments when Hardship Exists. When cl ai mants
need funds to feed, clothe, or house thenselves and/or their
famlies as a result of sustaining a conpensable |oss, the
adjudicating authority namy authorize a partial paynent of an
appropriate amount, normally one-half of the estimated total
paynent. \When a partial paynent is nmade, a copy of the paynent
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voucher and all other information related to the partial paynent
shall be placed in the claim file. Action shall be taken to
ensure the ampunt of the partial paynent is deducted from the
adj udi cated val ue of the claimwhen final paynent is nade.

b. Mari ne Hardship Paynents. The Marine claimant's Trans-
portati on Managenment Ofice (TMO shall ensure conpliance wth
all requirenents of paragraph 13(a) above, and nay request
authority for paynment by nessage from the Conmandant of the
Mari ne Corps (MHP-40).

C. Effect of Partial Paynent. Partial paynments are to be
subtracted fromthe adjudi cated val ue of the claimbefore paynent
of the bal ance due. Overpaynents are to be pronptly recouped.

14. RECONSI DERATI ON AND APPEAL

a. GCeneral. Wen a claimis denied either in whole or in
part, the claimant shall be given witten notification of the
initial adjudication and of the right to submt a witten request
for reconsideration to the original adjudicating authority within
6 nmonths from the date the claimant receives notice of the

initial adjudication of the claim If a claimnt requests
reconsideration and if it is determned that the original action
was erroneous or incorrect, it shall be nodified and, when
appropriate, a supplenental paynent shall be approved. If full

addi tional paynent is not granted, the file shall be forwarded
for reconsideration to the next higher adjudicating authority.
The next higher adjudicating authority may be the commandi ng
of ficer of the Naval Legal Service Ofice if a properly del egated
subordinate has acted initially on the claim For clains origi-
nal ly adjudicated by the commanding officer, the files will be
forwarded to the Judge Advocate General for final action. The
claimant shall be notified of this action either by letter or by
copy of the letter forwarding the file to higher adjudicating
authority. The forwarding letter shall include a synopsis of
action taken on the file and reasons for the action or denial, as
wel | as a recomendation of further action or denial.

b. Files Forwarded to JAG For files forwarded to JAG in
accordance wth paragraph 14a above, the forwardi ng endorsenent
shall include the specific reasons why the requested relief was
not granted and shall address the specific points or conplaints
rai sed by the claimant's request for reconsideration.

C. Appeal s Procedure for Clains Submitted by Marine Corps
Per sonnel . Where any of the Marine Corps adjudicating authori-
ties listed in paragraph 7b above fail to grant the relief
requested, or otherwi se resolve the claimto the satisfaction of
the claimnt, the request for reconsideration shall be forwarded
together with the entire original file and the adjudicating
authority's reconmendation, to the Judge Advocate Ceneral.
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SECTI ON B: DENMAND ON CARRI ER, CONTRACTOR, OR | NSURER
15. CARRI ER RECOVERY- - GENERALLY

a. Scope. This section addresses the recovery process for
| oss or damage occurring during the storage or transport of
househol d goods and other personal property for which mlitary
personnel and civilian enployees were paid under the provisions
of 31 U S.C. 8§ 3721. The authority for pursuing recovery action
is found at 31 U S.C. § 3711

b. Responsibility. Recovery of anmounts due for personal
property lost or danmaged while in transit or in storage at
Government expense is a joint Personal Property Ofice/ Naval
Legal Service Ofice responsibility. In order to establish
liability and to effectively pursue a recovery claim against a
carrier, warehouseman, or other third party, it is essential that
all required action be acconplished in an expeditious nanner.
Failure of the property owner or any Government agent to exercise
diligence in the performance of duties may render collection of
the claim inpossible and thereby deprive the Governnment of
rightful revenue. Cl ainms approving and settlenment authorities
will ensure that all actions required of the property owner and
naval personnel are acconplished pronptly.

C. El ements of Collection. There are four elenents in the
successful assertion and collection of a recovery claim They
are:

(1) Proving that a transit |oss occurred;

(2) determining who had responsibility for the goods
at the time of the transit | oss;

(3) calculating the anbunt of danages; and

(4) pursuing the responsible party or parties
vi gorously.

16. RESPONSI BI LI TI ES

a. Notice of Loss. Cains office personnel nust ensure that
Notice of Loss or Danmage, DD Form 1840R, is properly conpleted
and dispatched to the liable third party or parties within 75
days of delivery of the property. See Appendi x 5-3.

b. Counselling of Caimant. ains office personnel should
coordinate with the local personal property office to ensure
proper counseling regarding potential claimprocedures.

c. Docunents. Cains office personnel nust obtain fromthe
claimant or from the transportation office the follow ng docu-
ments needed to process recovery actions:

(1) A copy of the GBL or other docunent used for ship-
ment or storage.
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(2) A copy of the inventory.
(3) A copy of the DD Form 1840 and DD Form 1840R.

(4) \Were storage in transit was extended from 180 days
to 270 days, a copy of the authorization fromthe transportation
office allow ng this extension at Governnment expense.

(5) \Where storage converted from Governnment paid storage
to storage at owner's expense, a copy of the claimnt's contract
wi th the warehouse.

(6) Wen necessary, a copy of DD Form 1164, Service
Order for Personal Property, fromthe transportation office.

(7) When necessary, DD Form 619-1, Statenment of

Accessorial Services Perforned, from the transportation
of fice.

d. Carrier |nspection. Clainms office personnel should
inform claimants that the carrier has the right to inspect
damaged goods within 75 days of delivery, or 45 days of dispatch
of DD Form 1840R, whichever is later, and that damaged itens nust
be held out for carrier inspection during that period. Essen-
tial items such as washer, dryer, television etc., may be re-
paired prior to that tinme if necessary.

e. Repair Estimates. Clainms personnel nust ensure that
repair estimtes describe the specific location and damage
claimed and that the sane damage is clained on DD Form 1844,
Schedul e of Property and Clains Analysis Chart. Repair estinates
that merely note "refinished” or "repaired" are not acceptable.

f. DD Form 1844. Cains personnel must ensure that DD Form
1844 is properly conpleted with the nature and extent of the |oss
or danage to each item fully described, the correct inventory
nunbers supplied, and correct item weights utilized from the
Mlitary-Industry Table of Wights (when these weights are
required for the code of service involved). See Appendix 5-2.

g. Denmands on Third Parties. Cains personnel nust ensure
that witten denmands against appropriate third parties are
prepared as described in paragraphs 19 and 20 bel ow. No demand
will be nade where it conclusively appears that the |oss or
damage was caused solely by Governnent enployees or where a
demand woul d ot herwi se be clearly inproper under the circunstanc-

es. If it is determned that a demand is not required, a brief
witten statenment setting forth the basis for this determ nation
will be included on the chronol ogy sheet. Pursuant to the Joint
Mlitary-Industry Agreenent on Cains of $25.00 or Less, clains
of $25.00 or less will not be pursued because adm nistrative

costs outwei gh recovery proceeds.
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17. NOTI CE OF LOSS OR DANVAGE

a. Exceptions. The clainmant is required to take exceptions
and note any loss or damage at the tinme of delivery on the DD
Form 1840 (Joint Statenent of Loss or Damage at Delivery).
Later discovered damage nust be noted on the DD Form 1840R
(Notice of Loss or Danage) and delivered to the clains office or
Personal Property Ofice within 70 days of delivery. Failure to
t ake exceptions at delivery and note and report |ater discovered
damage will result in deduction of any |ost potential carrier
recovery from paynent of the claim Failure to note on the DD
Form 1840 itens mssing at the tinme of delivery may result in
deni al of clainms for those itens.

b. DD Form 1840/ 1840R. The DD Form 1840/ 1840R is printed in
carbon sets of five wth DD Form 1840 on the front side and DD
Form 1840R on the reverse side. DD Form 1840/ 1840R is provided
by the carrier to the nenber at delivery. Carriers were required
to use this revised DD Form 1840/ 1840R begi nni ng 15 August 1988
for international shipnments and 15 Septenber 1988 for donestic
shi prment s. This is the only docunent the carriers will accept
for reporting |oss and damage to household goods. The require-
ment to list all known | oss and damage at the tinme of delivery on
the DD Form 1840 is a joint responsibility of the claimnt and
the carrier. |If the carrier fails to give the claimant a DD Form
1840 at the tine of the delivery, the carrier is liable for al
damage and does not have to be notified in the 75-day tinefrane.

c. Mlitary-Industry Menorandum of Understandi ng on Loss and
Danage Rules. The MIlitary-Industry Menorandum of Understandi ng
on Loss and Damage Rules becane effective in 1985 wth the
i npl enentation of the new DD Form 1840/ 1840R. Thi s docunent
should be thoroughly studied and conpletely understood. The
Menor andum of Understanding is attached as Appendi x 5-4.

18. TYPES OF SHI PMENTS AND LI ABI LI TY | NVOLVED

a. Codes 1 and 2 (donestic including Al aska). | ncr eased
rel eased valuation, also referred to as "Basic Coverage," becane
effective within CONUS and Al aska on 1 April 1987 for intrastate
shi prments (shipnments within a single State), and on 1 May 1987
for interstate shipnments (shipnents from one State to another).
For Code 1 and 2 shipnments picked up after these dates, the
carrier's rel eased valuation (the carrier's maximumliability for
| oss and damage) increased from $.60 per pound per article to
$1.25 multiplied by the net weight of the shipnent ($2.50 for
shi pnments to and from Al aska). For Code 1 and 2 shipnents picked
up prior to these dates, carrier liability remains at $.60 per
pound per article and is calculated the same as for Code 4
shi pments. There are also two higher |evels of coverage avail -
able in which the owner pays the difference between the basic

coverage and the higher |evel requested: hi gh or higher in-
creased released valuation (Option 1) and full replacenent
protection (Option 2). These higher carrier released val uation

Encl osure (5)

20



JAG NST 5890.1
17 Jan 91

rates only apply to Code 1 and 2 shipnments and they do not affect
the liability of a non-tenporary storage (NTS) warehouse which
remai ns at $50. 00 per line item

(1) | ncreased Rel eased Valuation (IRV). IRV is the
basic valuation for service Codes 1 and 2 and is fully paid by
the Governnent. If the claimant is due additional recovery

noney, the words "clainmant due carrier recovery" nust be added on
the clains file to ensure the recovered anount is provided to the
claimant if eligible. IRV is not reflected on the GBL by any
speci al | anguage. For Code 1 and 2 shipnments picked up after the
effective dates nenti oned above, the carrier's rel eased val uati on
is $1.25 nultiplied by the net weight of the shipnent ($2.50
multiplied tinmes the net weight of the shipnent for shipnents to
and from Al aska). For exanple, if the weight of an IRV shipnent
nmoved from Kansas to New York is 10,000 pounds, the nost the
carrier could be held liable for would be $12,500 (10,000 pounds
times $1.25 = $12,500). If the sane shipnment was noved from
Al aska to New York, the maximum carrier liability would instead
be $25,000 (10,000 pounds times $2.50 = $25, 000).

(2) H gher Increased Released Valuation (Option 1).
This type of coverage nmay be purchased by an owner who desires
protection for itenms whose val ue exceeds a naxi num al |l owance or
for a shi pnent whose val ue exceeds the statutory maximum [|f the
claimant is due additional recovery noney, the words "clai mant
due carrier recovery" mnmust be added in the clains file. Option 1
must be annotated on the original GBL. A GBL correction notice
is acceptable only if the carrier or his agent has notice of the
correction before pick-up. Option 1 may be listed in block 27 or
bl ock 30 either as a |unp sum such as "Option 1--%$30,000," or as
a nmultiple, such as "Option 1--$3.00 times the net weight." The
carrier's maximum liability is whatever higher valuation the
cl ai mant places on the shipnent. For exanpl e: The owner of a
10, 000 pound shipnent requests Option 1 coverage of $30,000.00
and has this listed on the GBL. The carrier's maximumliability

is $30, 000.00. Under basic coverage, the carrier's maxinmm
liability for this shipnment would only be $12,500.00. The
claimant nust initially file a claim with the carrier. The
Government will only accept a claim if the carrier denies the
claim if delay would cause hardship, or if the carrier fails to
satisfactorily settle the claim within 30 days. The claim is

adjudicated in the normal fashion, applying depreciation and
maxi mum al | owances. Demand is then nmade on the carrier for the
full value of the item|ost or damaged. Wen recovery is effect-
ed, the CGovernnment keeps an anount equal to that paid to the
cl ai mant and di sperses the remai ning recovery to the clai mant.

(3) Full Replacenent Protection (Option 2). This type
of coverage may be purchased by an owner who desires protection
for itenms whose val ue exceeds a nmaxi num al | owance, for a shipnent
whose val ue exceeds the statutory naxi num or because the claim
ant does not wish to have the replacenent cost of destroyed or
mssing itens depreciated to their fair market value. The

Encl osure (5)

2N



JAG NST 5890.1
17 Jan 91

m ni mum coverage avail able under Full Replacenent Protection is
$21, 000. 00 or $3.50 times the net weight of the shipnment, which-

ever is greater. A menber who chooses this coverage nust ini-
tially file a claimwith the carrier, allowing the carrier the
right to repair or replace itens. The CGovernnent wll only

accept a claimif the carrier denies the claim if delay would
cause hardship, or if the carrier fails to satisfactorily settle
the claimwithin 30 days. If a claimis submtted to the Govern-
ment, the claim is adjudicated normally, applying depreciation
and maxi mum al | owances. The cl ai mant should be informed that any
additional anount wll be forwarded after recovery action is
effected against the carrier. Option 2 nust be annotated on the
original GBL. A GBL correction notice is acceptable only if the
carrier or his agent receives notice of the correction before
pi ck-up. Option 2 may be listed in block 27 or block 30 either
as a lunmp sum such as "Full Replacenent Protection--$50,000.00,"

or as a multiple, such as "Full Replacenment Protection--3$3.50
times the net weight.” The carrier's maxinum liability is the
hi gher valuation the clainmant places on the shipnent. For
exanpl e: The owner of a 10,000 pound shipnent requests full

repl acement protection of $3.50 tinmes the net weight of the
shi prment and has this listed on the GBL. The carrier's maxi num
l[iability is $35,000.00 (10,000 pounds tines $3.50 = $35, 000. 00).

Under basic coverage, the carrier's maximum liability for this
shi pment would only be $12, 500. 00.

(4) Calculating Liability on IRV, Option 1, and Option 2
shi pnent s.

(a) Under IRV and Option 1, the carrier's maxi nmum
liability for loss or damage to a single itemis |limted to the
repair cost or depreciated replacenent cost of the item Under
Option 2, the carrier's maximum liability for a single itemis
the repair cost or the undepreciated replacenment cost of the
item The carrier's maxinmum liability for the entire claimis
limted to the released valuation, which is either the |unp sum
decl ared by the owner or the net weight of the shipnment tines the
applicable multiplier. The net weight of the shipnment is normal -
ly listed in block 4 of DD Form 1840 (block 3 of DD Form 1840
dated Septenber 84). |If the net weight is mssing, it should be
obtained fromthe transportation office.

(b) In conpleting the carrier liability section of
DD Form 1844, ignore the Joint Mlitary-Industry Table of
Wei ght s. Assert the anount adjudicated on each item for which
the carrier is liable in the carrier liability colum. Were the
Government paynent was limted by application of a naxinmm
al l omance (or by depreciation on full replacenent cost clains),
assert the full, substantiated val ue. Total the amounts for
which the carrier is liable in the carrier liability colum. |If
this total exceeds the maxinmum carrier liability for the entire
claim the maximumcarrier liability should be entered on DD Form
1843 as the anmpunt denmanded. Do not, however, change the tota
of the anpbunts for which the carrier is liable on the DD Form
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1844.

(c) If the amount the clainmant receives fromthe
Government is limted by application of a maxinmum all owance (or
by depreciation on full replacenment protection clainms) |eaving
the claimant with an unconpensated | oss, the clainmant nay be due
rei nbursenent from recovery noney after recovery is effected on
the claim Claimants with unconpensated | osses who have basic
coverage are only entitled to reinbursenent from recovery noney
i f the anmount recovered exceeds the amount paid by the Governnent
(unless the loss was in excess of the statutory maxinun).
Claimants w th unconpensated |osses who purchased Option 1 or
Option 2 are entitled to reinbursenent up to the value of their
addi ti onal coverage. Such files should be marked: "claimant due
carrier recovery." The claimant should be infornmed that recovery
fromthe carrier is dependent on the anobunt and quality of the
substantiation the claimant provided, and that the actual recov-
ery may be less than anticipated. The clainmnt should further be
informed that considerable time will elapse before recovery is
ef fected and rei nbursenment nade. Such clains should be processed
for recovery action as expeditiously as possible.

b. Codes 4 and 6 (International and Hawaii). On Codes 4 and
6, international GBL shipnents, carrier liability is conmputed at
$.60 per pound multiplied by the weight of the article or carton
as prescribed by the Joint MIlitary-Industry Table of Wights
In cases where the entire shipnent is |ost or damaged, liability
will be conputed on the net weight of the shipnent tinmes $.60 per
pound. The net weight of the shipnent may be obtained fromthe
origin transportation office.

c. Codes 5 and T (International and Hawaii)

(1) A Code 5 shipnent is the novenent of househol d goods
in Mlitary Traffic Managenent Command  ( MITMC) approved
door-to-door shipping containers (wooden boxes) and where a
carrier provides line-haul service from origin residence to a
mlitary ocean termnal. The Governnment, through the Mlitary
Sealift Command (MSC), provides ocean transportation to the
desi gnated port of discharge, and the carrier provides |ine-haul
service to the destination residence.

(2) A Code T shipnent is the novenent of househol d goods
where the carrier provides containerization at origin and trans-
portation to the designated Mlitary Airlift Conmand (MAC)
term nal . MAC provides terminal services at both origin and
destination, and air transportation to a designated MAC term nal .

The carrier provides transportation to the destination
resi dence.

(3) On Code 5 and T shipnents, it is often difficult to
decide whether the Governnent or the carrier was in actual
custody of the shipment at the tinme of |oss or damage. In order
to reduce liability disputes in such situations, a 50-percent
conprom se agreenent between industry and the mlitary has been
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r eached.

(4) Wien the 50-percent conpromse is appropriate or
applicable, the DD Form 1844 is prepared in the normal fashion
utilizing weights indicated in the Mlitary-Industry Table of
Weights nmultiplied by $.60 per pound. Two different sunms shoul d
be listed for carrier liability at the bottomof the DD Form 1844

the anount of liability due under the 50-percent conpron se and
the full anobunt that wll be offset if carrier fails to pay,
e.g., "$100.00 Code T, $200.00 Full Liability." This sane
conput ation should be reflected in the "anount of claint box on
DD Form 1843 (Demand on Carrier/ Contractor). If a carrier
refuses to make a satisfactory settlement or fails to nake a
timely response to the demand, the carrier's full liability wll

be col |l ect ed.

d. Codes 7, 8, and J (Unacconpani ed Baggage Shi pnents)

(1) Gross Wight Rules. Government paynment to the
carrier for transportation of unacconpani ed baggage (Codes 7, 8,
and J) is based upon gross weight of the shipnent. Unl ess the
inventory is prepared as a "Proper Household Goods Descriptive
| nventory," conputation of carrier liability for |oss or damage
incurred in a Code 7, 8, or J shipnent will also be based upon
gross weight. Goss weight is defined as the total weight of al
articles, including necessary packing materials and packing
cont ai ners. The shipping container is the external crate (tri-
wal | or other Governnment approved container) into which individu-
al articles and/or packing cartons are placed. For the majority
of clainms, liability will be asserted on gross weight of the
cont ai ner .

(2) Baggage Shipnents Prepared Using a "Proper Househol d
Goods Descriptive Inventory." The Joint MIitary/Industry Table
of Weights will apply to Code 7, 8, or J unacconpani ed baggage
shiprments if the inventory has been prepared as a "Proper House-
hol d Goods Descriptive Inventory,” in accordance w th Paragraph
54 of the Tender of Service for Personal Property Househol d Goods
and Unacconpani ed Baggage (DOD 4500. 34-R, Appendix A). A proper-
Iy prepared inventory should reflect the size of each individual
carton, give a general description of carton contents, and note
preexi sting damage. The conplete inventory, not just a portion,
must have been prepared as a proper household goods inventory.
If an inventory is only partially prepared as a proper household
goods descriptive inventory, gross weight will be used.

e. Local Myves and NTS. There are basically two types of
NTS shi pnents: a direct delivery from NTS by the sanme conpany
that stored the property and a delivery from NTS whi ch was pi cked
up at the warehouse by a GBL carrier. Direct deliveries of
househol d goods from NTS are often erroneously construed as | ocal
noves. It is sometines difficult to tell the difference between
the two since a shipnment delivered from NTS by the warehousenan
is usually also a short distance (local) nove. The type of
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contract involved determ nes whether or not the shipnment is
considered a |l ocal nove, a direct delivery fromNTS, or a carrier
delivery picked up from NTS. These distinctions are inportant
since different liability is involved.

(1) Local Move. A local nove is a shipnment perforned
under a local contract that authorizes property to be noved from
one residence to another within a specified area (usually a nove
from off base to on base, or the reverse). The contract for a
| ocal nove is the purchase order prepared by the transportation
office which lists the services required of the carrier in
accordance with the provisions of the Federal Acquisition Regul a-
tion (FAR). The purchase order wusually includes packing and
pi cking up the goods at origin residence or from storage, trans-
porting the goods within a designated distance, and delivering
and unpacki ng the goods at destination. Al these services are
performed under the authority of one purchase order and wll
usually be acconplished the sane day or within a few days of
pi ckup. Timely notice nust exist in order to pursue carrier
recovery and liability is usually based on a rel eased val uation
of $.60 per pound per article. The Joint MIlitary/lndustry Table
of Weights is used to calculate liability. There is no insurance
coverage required on local contractors; if the local contractor
is no longer in business or bankrupt, the file may be cl osed.

(2) Direct Delivery from NTS. In circunstances where
one contractor is responsible for pick-up, NIS, and delivery of
the shipnent, liability for loss or damage is assessed agai nst
that carrier. Nont enporary storage of household goods requires

conpl etion of DD Form 1164 (Service Order for Personal Property)
in accordance with the provisions of the Basic Ordering Agreenent
(BOA). The "handling-in" portion of the shipnment is acconplished
by issuance of the Initial Service Oder, DD Form 1164. The
goods are usually stored for a period of 6 nonths to 4 years.
The "handling-out” and post-storage services are acconplished by
a supplenental service order. These are wusually long term
storage, short distance noves processed under the authority of at
| east two docunents: the initial service order and the supple-
mental service order. The BCOA states that the contractor shal
be liable "in an anbunt not exceeding fifty dollars ($50.00) per
article or package listed on the warehouse receipt or inventory
form (i.e., $50.00 per inventory line item

(3) Carrier Delivery Picked up from NTS. The NTS
portion of the shipnment requires conpletion of an Initial Service
Order, DD Form 1164, to acconplish the "handling-in" of the goods
into the warehouse for storage, as prescribed by the provisions
of the BOA. \Wen storage is term nated, the "handling-out” and
post-storage services are acconplished by issuance of a GBL in
accordance with the tender of service. The GBL nay be issued to
a different conpany or in sonme cases to the sane conpany that
stored the goods. These are long-term storage, |ong-distance
noves processed under the authority of two docunents: t he
initial service order and the GBL. Liability is assessed entire-
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|y against the delivering carrier at whatever rate is appropriate
for the code of service involved, unless the carrier prepares an
exception sheet (rider) noting danage or loss at the tine the
goods are picked up fromthe warehouse. The exception sheet nust
be signed by a warehouse representative. If a valid exception
sheet exists, liability for itenms noted on the exception sheet is
assessed agai nst the NTS warehouse at $50.00 per inventory I|ine
item An exception sheet should be prepared by the GBL carrier
who picks up the goods from NTS even if that carrier is the sane
conpany that stored the goods. This is necessary in order to
relieve the carrier fromliability as a carrier. |f either the
carrier alone, or both the carrier and the NIS facility, fail to
pay their proper liability, the file is forwarded to the Naval
Mat erial Transportation Ofice, (NAVMIO, Norfolk, Virginia for
of fset action.

f. Direct Procurenment Method (DPM

(1) A DPMnove is a nethod in which the Governnent nmanages
the shipnent fromorigin to destination. Contracts are issued to
cormercial firms for packing, containerization, |ocal drayage,
and storage services, or GCovernnent facilities and enployees

provi de these services. Separate arrangenents are nmade wth
carriers and separate docunments are issued for each segnent
t hr oughout . DPM contractors are also known as packing and

crating (P&’ contractors, as |ocal drayage contractors, or just
as local contractors.

(2) GBL's for DPM shipnments are usually only issued to
notor freight carriers.

(a) Block 3 on the GBL entitled "service code"” wll
contain the letters A, B, H or V, followed by a second letter A,
H K N P, R W X or Y. These two letter codes identify the
GBL as a DPM contract.

(b) Block 18, "consignee," and Block 19, "from" on
the GBL contain the nanme and address of another carrier or
transportation office rather than the nane and address of the
cl ai mant .

(c) Block 27, "description of shipnment,” on nost
GBL's contains the statenent, "household goods released at a
value of 10 cents per pound per article.” This refers to the
nmotor freight carrier's liability only. The origin and destina-
tion contractors' liability is still $.60 per pound tines the
weight of the article or carton, as indicated in the Joint
Mlitary/Industry Tabl e of Weights.

(d) If liability lies against the notor freight
carrier, the term "article" is defined as the weight of each
packed item such as the weight of a broken dish within a carton
rather than the net weight of a carton, as used against the
origin and destination contractors. Liability is conputed
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against the notor freight carrier at a rate of $.10 per pound
times the weight of the article.

(3) Since 1 January 1981 the destination contractor has
been held liable for |oss and danage unless it can prove that it

is not at fault, i.e., took exceptions prior to receipt of goods.
The notor freight carrier is liable for any damage or | oss noted
against it during its portion of the nove. |If the notor freight

carrier has noted specific danage when it received the shipnent,
liability is charged against the origin contractor at $.60 per
pound tines the weight of the article or carton. Danage noted
against the origin contractor or notor freight carrier should be
indicated on a valid shipping docunent and generally involves
di stinct damage to or mssing containers. These docunents must
be signed by all parties involved in the transfer of the goods.

(4) The destination contractor nust receive tinely
notice of loss or damage via DD Form 1840/ 1840R and a demand
packet . | f exceptions were taken against the origin contractor

or nmotor freight carrier on a transfer docunment, they should
recei ve only demand packets.

(5) In determining destination or origin contractor's
liability, the term "article" has been defined as each shi pping
carton or container and the contents thereof, |ess any exterior

crate or shipping carton. The net weight of each article (carton
or box) packed within the exterior crate or carton may be used to
determne the contractor's liability for a damaged or m ssing
itemoriginating out of that carton.

(6) Claims offices should obtain a copy of the DPM
contract from the local contracting office or transportation
office in order to identify which conmpany has the DPM contract
and verify the limts of the liability clause. Contracts are
awar ded on a cal endar-year basis.

g. Mobile Hones. Mobile honme clains represent such a snal
percentage of clains received that clainms personnel are often
unfam liar with the requirenents and docunentation necessary to
process such cl ai ns. For an explanation of the adjudication of
such clains and the fornms used to effect shipnment, see paragraph
11g above.

(1) Carrier Liability

(a) For Danage to the Mobile Hone. Carrier liabil-
ity for damage to a nobile hone is generally the full cost of
repairs for danmage incurred during transit. A nobile hone
carrier is excused fromliability when the carrier can introduce
substantial proof that a latent structural defect (one not
detectable during the carrier's prelimnary inspection) caused
the | oss or damage.

(b) For Damage to Contents. The carrier's liability
for loss or damage to household or personal effects inside the
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nmobi | e hone (such as clothing and furniture, or furnishings which
were not part of the nobile hone at the tinme it was nmanufact ured)
is limted to $250.00 unless a greater value is declared in
witing on the GBL. Under the Mobile Home One-Tine-Only (MOTO
rate system effective for shipnments after 1 Novenber 1987 the
owner no |onger prepares his own inventory. Under the MOTO
system the carrier in coordination with the owner is required to
prepare a |l egible descriptive inventory on DD Form 1412, |nvento-
ry of Articles Shipped in House Trailer.

(c) Agents of the Mobile Honme Carrier. If the
shipment is transferred to another nobile hone carrier for
transport, the first carrier will continue to be shown on the GBL

and is responsible for the nobile home from pickup to delivery.
The carrier is also responsible for danage caused by third
parties it engages to perform services such as auxiliary tow ng
and w ecki ng.

(d) Water Danmmge. Water damage to a doubl e-w de or
expando-type nobile hone is usually due to the carrier's failure
to provide sufficient protection against an unexpected rainstorm

Carriers will often assert that this damage is due to an "act of
God" and attenpt to avoid liability. It is, however, the
carrier's responsibility to ensure safe transit of the nobile
home from origin to destination. Not only should carriers be

aware of the risk of flash floods and storns in certain |ocales
during certain seasons, but a carrier is supposed to provide
protective covering over areas of the nobile home exposed to the
el enents. Carrier recovery should be pursued for water danage to
t hese types of nobile hones.

(e) Wiivers Signed by the dainmant. The carrier
may attenpt to escape liability by having the owner execute a
wai ver of liability. Such waivers are not binding upon the
United States.

() Extensions of Storage in Transit (SIT). The
extension of SIT past 180 days is only applicable to househol d
goods and hol dbaggage shi pnents. It is not applicable to the
shi prment of nobile hones. If a nobile home remains in SIT past
180 days, storage is at the owner's expense.

(2) Notice. Item 306 of the carrier's rate solicitation
states that: "Upon delivery by the carrier, all loss of or
damage to the nobile hone shall be noted on the delivery docu-
ment, the inventory form the DD Form 1800, and/or the DD Form
1840. Late(r) discovered |oss or danage, including personal
property within the nobile home, will be noted on DD Form 1840R
not later than 75 days followi ng delivery and shall be accepted
by the carrier as overconmng the presunption of correctness of
delivery receipt.” Notification to the carrier may be made on
any of the docunments. Cains personnel will dispatch the DD Form
1840R i n accordance wi th paragraph 17.

(3) Preparation of Denmands. The carrier is liable for the
full anmpunt of substantiated danmage to the nobile honme itself
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(less estimate fees), plus up to $250.00 for |oss or danmge to
contents (unless the claimant purchased increased released
val uation on the contents). Prepare a demand for this anount.
In addition to the DD Form 1843 and DD Form 1844, the demand
packet should include the follow ng docunents:

(a) DD Form 1800, Mbbile Home | nspection Record;
(b) DD Form 1863, Assessorial Services, Mbile
Hone;

(c) DD Form 1840/ 1840R, Joint Statenment of Loss
or Danage at Delivery/ Notice of Loss;

(d) DD Form 1412, Inventory of Itens Shipped in
House Trail er;

(e) DD Form 1841, CGovernnent |nspection Report;

() driver's statenent, from the driver of the
t owi ng vehicl e;

(g) claimant's statenment concerning previous
noves;

(h) estinmates of repair, preferably two, fromfirns
in the business of repairing nobile hones; and

(1) engi neer's statement, or statenment by other
qgqual i fied professionals.

(4) Ref er ences. Chapter 3 and Appendix E of DOD
4500. 34-R, pertains to nobile honme shipnment and contains nuch
val uabl e information. Another source is NAVSUP 490, Chapter 10
"Mobi |l e Hones of Mlitary Personnel."

19. DEMAND ON CARRI ER, CONTRACTOR, OR | NSURER

a. Carrier. When property is |lost, damaged, or destroyed
during shipnment under a GBL pursuant to authorized travel orders,
the clainms investigating officer or adjudicating authority
(whi chever can nore efficiently perform the task) shall file a
witten claimfor reinbursement wwth the carrier according to the
terms of the bill of lading or contract. This demand shall be
made against the last carrier known to have handl ed the goods,
unl ess the carrier in possession of the goods when the danage or
| oss occurred is known. 1In this event, the demand shall be nade
agai nst the responsible carrier. |If it is apparent the danage or
loss is attributable to packing, storing or handling while in the
custody of the Governnment, no demand shall be nade against the
carrier.

b. Mrine Corps Cainmants. For Marine Corps clainmants, the
clainms investigating officer will prepare the claim against the
carrier, contractor, and/or insurer and will mail it (together
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with the DD Form 1842 claim package) to the Commandant of the
Marine Corps (MHP-40), who will submt and assune the responsi -
bility of nmonitoring the claimagainst the carrier.

c. NTS Warehousenen. \Wenever property is |ost, danmaged, or
destroyed while being stored under a basic agreenment between the
Government and the warehouseman, the clainms investigating offi-
cer, or appropriate Naval Legal Service Command (NLSC) activity,
shall file a witten claimfor reinbursement with the warehouse-
man under the terns of the storage agreenent.

d. | nsurer. \When the property |ost, damaged, or destroyed
is insured, the claimnt nust nmake a denmand agai nst the insurer
for paynent under the ternms of the insurance coverage within the
time provided in the policy. If the amount claimed is clearly
| ess than the policy deductible, no demand need be nade. Failure
to pursue a claim against available insurance will result in
reduci ng the anount paid on the claim by the anpbunt which could
have been recovered from the insurer. When an insurer mekes a
paynent on a claim in which the Government has nmade a recovery
against the carrier or contractor, the insurer shall be reim
bursed a pro rated share of any nobney recover ed.

20. PREPARATI ON AND DI SPATCH OF DEMAND PACKETS

Demand on a carrier or contractor shall be made in witing on DD
Form 1843 (Demand on Carrier) with a copy of the adjudicated DD
Form 1844 (Schedul e of Property) attached.

a. Demand Packets. A dermand is a nonetary claim against a
carrier, contractor, or insurer, to conpensate for |oss or damage
incurred to personal property during shipnment or storage. (DD
Form 1843 represents the actual demand.) See Appendix 5-5. The
demand packet is a group of docunments, stapled together and sent
tothe liable third party. Mre than one demand packet shoul d be
prepared when nore than one party is deened to be liable. Do not
use original docunents. Demand packets should be nmailed in
of ficial DON envel opes. No demand packet should be prepared for
claimfiles that have been closed or when potential recovery is

$25. 00 or |ess. In those cases the outside of file folders in
t he upper |eft-hand corner should be marked "CLOSED." A demand
packet will include the follow ng:

(1) DD Form 1843, Dermand on Carrier/ Contractor;

(2) DD Form 1844, Schedule of Property and Caim
Anal ysis Chart;

(3) DD Form 1841, Governnment |Inspection Report (if
avai |l abl e);

(4) DD Form 1164, Service Oder for Personal Property
(when applicable);
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(5) copies of all repair estimtes (translated from
forei gn | anguages); and

(6) copies of all other supporting docunents deened
appropri at e.

b. D spatch of Denmand Packets

(1) The demand packets are directly dispatched by the
appropriate personal property office or the Naval Legal Service
Ofice to the third party.

(2) Privately Owmed Vehicles (POV s). Demands for |oss or

damage to POV's wll not be nmade directly against ocean carriers
operating under contract with the MSC. After paynent is nade to
the claimant, one copy of the conplete claim file wll be
forwarded directly to Commander, MSC. Each file shall include

t he foll ow ng:
(a) The paynment voucher;
(b) the conpleted personnel claimforns;
(c) the estimated or actual cost of repair;

(d) a docunent indicating the conditions of the itens
upon delivery to the carrier; and

(e) a docunent indicating the forwarding
condition of the POV upon its return to Government contr ol

The letter of transmttal should identify the vessel by nane,
nunber, and if available, the sailing date. (See Appendix 5-6
for a sanple letter.)

21. ASSI GNVENT OF CLAI MANTS RI GHTS TO THE GOVERNMENT

The claimant shall assign to the Governnent, to the extent of any
paynent made on the claim all rights and interest the clainmant
may have against any contractor, carrier, or insurer or other
party arising out of the incident on which the claimis based
The cl ai mant shall also furnish such evidence as nay be required
to enable the Government to enforce its claim I f the claimnt
refuses to cooperate, steps may be taken to ensure return of
nmonies paid on the item which the Governnment is trying to col-
| ect.

22. RECOVERI ES FROM CARRI ER, CONTRACTOR, OR | NSURER

a. Recoveri es. If a claimant receives paynent from the
Government under this instruction and al so receives conpensation
from a carrier, contractor, or insurer for the same loss, the
Government shall collect from the claimant the anount necessary
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to prevent the clainmant from bei ng conpensated twi ce for the sane
loss. If the amobunt payable on a claimis less than the adjudi-
cated value of the claim excess recoveries from carriers, and
other third parties shall be paid to the nenber as long as the
total anount paid does not exceed the value of the claim as
adj udi cat ed.

b. Recovered Property. When |ost property is found, the
claimant may, at his option, accept all or part of the property
and return the full paynent or a pro-rated share of the paynent
received from the Government on the claim for the recovered
property. Surrendered property shall be disposed of under
appl i cabl e sal vage and di sposal procedures.

23. SETTLEMENT PROCEDURES AND THI RD PARTY RESPONSES

a. Settl ement Procedures. In the interest of expeditious
of fice adm nistration, correspondence to carriers and contractors
should be kept to a mninum Normally, one rebuttal to a third
party's denial of liability is sufficient, unless the carrier or
contractor raises new argunents or provides new i nfornmation.

(1) Checks from Third Parties. Accept checks for the
amount denmanded from carriers and contractors. If a carrier or
contractor forwards a check for less than the amount denanded,
review the carrier's argunents for reducing liability to deter-

mne if they are acceptable. If the third party's basis for
reducing liability is acceptable in the light of all evidence,
deposit the check and dispatch the unearned freight letter, if

applicable. Mark the front upper |eft-hand corner of the file as
" CLOSED. "

(2) Third Party Ofers of Settlenent. If a carrier or
contractor offers to settle the claim review the carrier's
argunents for reducing liability to determne if they are

acceptable. If the third party's basis for reducing liability is
acceptable in light of all evidence, informthe carrier that the
offer is accepted, but that offset action will be initiated if a
check for that anpbunt is not received within 45 days. |If a check
in the anount acceptable to the Governnment is received, deposit
it and dispatch the unearned freight letter, if applicable. Mark
the front upper left-hand corner of the file as "CLOSED." |If a
check in the proper amount is not received within 45 days, send
the request to NAVMIO, Norfolk (or appropriate contract officer)
for offset action. (See paragraph 25 bel ow.)

(3) Unacceptable Third Party Checks and Ofers of
Settl enent. If a third party's basis for denying liability is
not valid, respond to that carrier or contractor. Ret urn unac-

ceptabl e checks. Explain the reasons for not accepting the check
or offer, and request the anmount that is justified under the
circunstances in the light of all the evidence. If a release was
i ncl uded, anmend the release to the revised anount and sign, date,
witness, and return it. \Warn the carrier or contractor that the
claim will be forwarded for offset action if a check for the
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anount justified under the circunstances is not received within
45 days. Suspend the file for 45 days and if a check in the
proper anount is received, deposit it and dispatch the unearned
freight letter, if applicable. If a check in the proper anount
is not received within 45 days, request NAVMIO Norfolk (or
appropriate contract officer) to take offset action.

(4) Third Party Denials of Liability. Upon receipt,
review the carrier or contractor's basis for denying liability in
the light of all the evidence.

(a) Acceptable Third Party Reasons for Denial. Mark
the front upper left-hand corner of such files as "CLOSED. "

(b) Partially Acceptable and Unacceptable Third Party
Reasons for Denial. If the carrier or contractor's basis for
denying liability is acceptable only in part or is conpletely
unacceptable, follow the procedures in subparagraph (3) above
requesting the anmount that is justified under the circunstances
in the light of all the evidence. |If a response is not received
within 45 days, or if the third party's reply is not responsive,
request NAVMIO, Norfolk (or appropriate contract officer) take
of fset action as descri bed above.

b. Depreciation. In determning paynents to clainmants, the
depreciation rates from the Allowance List--Depreciation Guide
are used. In determning third party liability, however, a
di fferent depreciati on guide, the Joint Mlitary/Industry
Depreciation Guide is used instead. In nost instances, the
depreciation rates are the sanme in both guides, and clains
personnel are not required to consult the Joint Mlitary/Industry
Depreciation Guide or alter the depreciation taken on itens prior
to dispatching demands. If, however, a carrier or contractor
objects to the depreciation rate utilized for certain itens,
consult the Joint MIlitary/lIndustry Depreciation Guide and use
the depreciation rate found in that guide if it differs fromthe
rate in the Al owance Li st-Depreciation Guide.

24. COVWMON REASONS FOR DENI AL BY CARRI ER OR CONTRACTOR

The following are comon reasons given for denial of an entire
claim or for individual itenms on a claim Each reason for
denial is followed by a short discussion of the validity of such
a deni al .

a. The Carrier Alleges that Valid Exceptions were nade at
the Time of Pickup from the NIS Facility. When a carrier pro-
vides an exception sheet it contends was made at time of trans-
fer, this exception sheet must bear the signature of a represen-
tative of the NIS facility. Wthout a signed exception sheet
there is no evidence that the NTIS facility was nade aware of
t hese exceptions and given the opportunity to confirmor deny the
all eged condition of the itens in question. The burden of proof
is on the carrier to provide the valid exception sheet and
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establish its freedomfromliability.

b. The Carrier Denies Liability for Mssing or Damaged |tem
Packed in Cartons Because it did not Pack the Shipnent and the
Cartons did not Show Qutside Danage. Wen a carrier accepts a
shi pnment in apparent good order, it is responsible for danage to
packed itens, wunless it <can prove that the packing was
i nproper and was the sol e cause of the damage.

c. The Carrier Contends that the M| dew Danage Cccurred in
NTS and not During its Transport of the Shipnent. M dew forna-
tion 1s nore likely to occur in NIS than in transport. Unsup-
ported by evidence, however, an allegation that mldew formtion
occurred during NTS does not rebut the established prima facie
case of carrier liability. A carrier nust prepare an exception
sheet and note any nold or mldew danage when the itens were
pi cked up fromthe NIS facility. The burden of proof is on the
carrier to show that it was free from negligence and that the
damage was due solely to the formation of mldew or nold during
t he NTS storage.

d. The Carrier Clains that Damage is Due to "I nherent Vice."
Al though the carrier nay allege that damage was due to "inherent
vice," the nere allegation of "inherent vice" is insufficient to
relieve the carrier of liability. The burden of proof is on the
carrier to establish that an "inherent vice" existed and that it
was the sole cause of the danage clainmed. Since the carrier can
rarely establish this burden of proof, denial due to "inherent
vice" is seldom accept abl e.

e. The Carrier Contends that it was Denied the Right to

| nspect. Oten a carrier wll state that it nade several
attenpts to nmake an inspection, but the shipper failed to keep
the appointnment. |f such a case exists, the proper procedure for

the carrier to follow is to contact the clainms office for
assistance in acconplishing the inspection within a tinely

manner. A carrier's efforts to obtain the inspection should be
docunented in the file by clainms personnel. Lack of an inspec-
tion alone, however, does not relieve the carrier of liability

and is insufficient to rebut a well-established prima facie case
of liability.

f. The Carrier Denies Liability on Mssing Itens Because the
Itens do not Appear on the New Inventory nade at Pickup fromthe
NTS Facility. When a carrier picks up a shipnent from NIS and
chooses to prepare a new inventory, it nust use identical or

cross-referenced nunbers. If an article such as a chair or a
| awnmower is mssing, it nust be indicated as "m ssing” on the
new inventory. Wiether or not a new inventory is nmade, an

exception sheet nust be prepared and the m ssing articles nust be
noted thereon. To relieve the carrier of liability, both the new
inventory and the exception sheet nust be signed by representa-
tives of the NTS facility and the carrier.
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g. The Carrier Denies Liability Due to "Act of God." An act
of God is an event that could not have been prevented by human
prudence. It is generally seen as an occurrence in which human
skill or watchful ness could not have foreseen the disaster. The
burden of proof is on the carrier to establish that an "act of
God" existed and that it was the sole cause of the damge
claimed. Since the carrier can rarely establish this burden of
proof, denial due to an "act of God" is generally not acceptable.

The carrier cannot avoid liability if it has been negligent in
exposing the goods to potential danger or if it failed to take
reasonable steps to reduce the extent of the injury once the
danger was di scover ed.

h. The Carrier Contends that the Clainant's Repair Estinate
is Excessive and that its Om Repair Firmcan do the Job Cheaper.
A claimant has the right to select a repair firm provided the
cost is reasonable and not in excess of the itenm s value. The
carrier is liable for the reasonable cost of repairing damaged
nmer chandi se that includes |abor, material, overhead, and other
i ncidental expenses incurred in reconditioning or putting the
goods in sal able condition. If the carrier did not provide the
claims office with an acceptable, lower estimate to use in
adjudicating the claim and if the claimant's estimate 1is
reasonable, then the carrier is liable for the anmount paid the
cl ai mant .

i The Carrier Contends that Liability Should have been
Predi cated on the Agreed Weight of a Sofa and not a Hi de- a-bed.
This argunent only applies when carrier liability is based on
wei ght . At the tine the inventory is prepared, the carrier's
driver nust establish whether a sofa is nerely a sofa, or one
that converts into a bed. Failure to properly identify the item
on the inventory does not relieve the carrier of liability for

the greater weight of a sofa bed.

j. The Carrier Argues that it is not Responsible for Wrp-
age, Rust, etc., Due to dinmatic Changes. This argunent does not
relteve a <carrier of [liability wunless the carrier offers
substantial evidence to show that the damages resulted solely
from unusual circunstances beyond its control, as with an "act of
God," or that it occurred while the property was in the hands of
anot her contractor, as reflected upon a valid NIS exception
sheet. The burden of proof is on the carrier to establish that
t he danage was not due to its negligence and that circunstances
beyond its control were the sole cause of the |oss. Because the
carrier can rarely establish this, denial due to "climatic
changes" is rarely acceptable.

25. FORWARDI NG CLAI M5 FI LES FOR OFFSET ACTI ON

a. GCeneral. Cdaimfiles are forwarded with a recomnmendati on
for of fset action when 120 days have passed since a denmand and a
response has not been received from the carrier or contractor.
Files are also forwarded for offset action when an inpasse is
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reached. An inpasse occurs when legitimte efforts to coll ect
the fully justified anbunt demanded have reached a standstill and
the carrier has no valid basis for denial. Prior to forwarding

files for offset action, clains personnel nust ensure that tinely
noti ce has been given, that all necessary docunments are included,
and that the demand and any correspondence were mailed to the
proper <carrier or contractor at its correct address. When
applicable, clainms personnel nust also ensure that an unearned
frei ght packet is included.

b. Claim Files Forwarded to Local Contracting Ofices.
Clainms forwarded to local contracting offices for offset action
include clains involving |local noves and DPM shipnents in which
the origin and/or destination contractor is determned to be
I'iable. When the contractor fails to reply to a demand within
120 days or fails to make an acceptable offer, the file should be
forwarded to the local contracting office with a request for
of fset action.

C. Unjustified Denials and | nadequate Settlenent Ofers by
Carrier or Contractor

(1) GBL carriers. |If a GBL carrier or insurer has refused
to acknow edge or respond to a demand within a reasonable tine
(usually 30 days), if the clains investigating officer considers
a valid claim to have been denied or no adequate settlenent
offered, or if settlenment has been del ayed beyond 120 days (see
par agr aph 22a above), the claim shall be forwarded to the NLSC
activity serving the geographical |ocation reconmendi ng that set-
of f action be taken against the carrier or contractor. The 120-
day period begins to run on the date initial demand is nade on
the carrier. The NLSC activity shall review the file and if the
carrier liability is correctly conmputed, forward a copy of the
GBL, copies of the DD Fornms 1843 and 1844, SCAC code, and fina
demand on carrier to the Commanding Oficer, Naval Material
Transportation Ofice, Code 023, Bldg. Z-133-5, Naval Station
Norfol k, VA 23511 directing set-off action against the carrier or
contractor.

(2) Nont enporary War ehousenen. If a warehouseman or
i nsurer has refused to acknow edge or respond to a claimwithin a
reasonable tine, if the clains investigating officer considers a
valid claim to have been denied or no adequate settlenment of-
fered, or if settlenent has been delayed beyond 120 days, the
claim shall be referred to the NLSC activity serving the geo-
graphic location recomendi ng set-off action be taken against the
contractor. The 120-day tine period begins to run on the date
the initial demand was made. The NLSC activity shall review the
file and if the warehousenman's liability is correctly conputed,
forward the file to the appropriate MIMC Regi onal Storage Manage-
ment OFfice for set-off.

26. UNEARNED FREI GHT PACKET
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a. Preparati on. An unearned freight packet should be
prepared when the loss or destruction of an itemin shipnment is
attributable to a GBL carrier. Unear ned freight packets should
be addressed to the carrier, and not to the agents of GBL carri-
ers, NIS contractors, or other contract novers. An unear ned
freight packet is required when a nobile honme is lost or com
pl etely destroyed. An unearned freight packet includes:

(1) A Request For Deduction of Unearned Freight Charges;
(2) a copy of DD Form 1843;

(3) a copy of DD Form 1844; and

(4) a copy of the GBL.

b. Dispatch. The unearned freight packet is not dispatched
to the NAVMIO, Norfolk wuntil the carrier has paid its agreed
liability or when offset has been acconpli shed.

27. GAO APPEALS

a. Ceneral . Sections 1 through 12 and 52 through 65 of
Title 4, GAO Manual Policy and Procedures Manual for Gui dance of
Federal Agencies, and 4 CFR Parts 30-32 set forth procedures for
carriers to appeal setoff action. Before a carrier can appeal a
setoff action to GAO, the command requesting setoff action mnust
make an adm nistrative report to GAO.

b. Procedures for Appeals

(1) The carrier nust request appeal from the comrand
requesting setoff action and request a GAO review.

(2) The command requesting setoff action will review the
appeal and if it is determ ned the setoff action was appropri ate,
will do an adm nistrative report and notify the carrier when this
has been acconpli shed.

(3) The adm nistrative report and conplete clains file
will be forwarded to the NLSC activity serving the geographic
| ocation for review prior to forwarding to GAQO

(4) The conplete clainms package, including all corre-
spondence with the carrier, will then be forwarded to GAQO

c. The adm nistrative report and encl osures nust support the
setof f action. A sanple admi nistrative report is included as
Appendi x 5-7.

d. GAO Manual . Al NLSC activities have been provided a
copy of a manual published by the Cains Goup General Governnent
Division, US. GCeneral Accounting Ofice entitled Procedures of
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the U S. General Accounting Ofice for Household Goods Loss and

Danage d ai ns. O her commands dealing wth carrier recoveries
shoul d get a copy of the manual fromthe NLSC activity servicing
t he | ocal area.
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APPENDI X 1 DD FORM 1842
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APPENDI X 2 DD FORM 1844, LIST OF PROPERTY AND CLAIMS ANALYSI S
CHART

Appendi x 1
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APPENDI X 3 DD FORM 1840/ 1840R, JO NT STATEMENT OF LOSS OR DAMAGE
AT DELI VERY/ NOTI CE OF LOSS OR DAVAGE

Appendi x 2
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3 CONTI NUED

Appendi x 2
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APPENDI X 4 M LI TARY- | NDUSTRY MEMORANDUM OF UNDERSTANDI NG

Appendi x 2
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4 CONTI NUED

Appendi x 3
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APPENDI X 5 DD FORM 1843, DEMAND ON CARRI ER/ CONTRACTCOR
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APPENDI X 6 LETTER TO M LI TARY SEALI FT COVWAND
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PROCEDURES FOR PROCESSI NG
AFFI RVATI VE CLAI M5

SCOPE: This enclosure is divided into two sections. Section A describes how
to assert, administer, and collect clainms for danage to or | oss or destruction
of Governnent property through negligence or wongful acts. Section B
describes the assertion and collection of clainms for nedical care under the
Medi cal Care Recovery Act (MCRA). The MCRA states that when the Federal
CGovernnent provides treatnment or pays for treatnment of an individual who is
injured or suffers a disease, the Governnment is authorized to recover the
reasonabl e value of that treatnment fromany third party legally liable for the
i njury or disease.

SECTI ON A PROPERTY DAMAGE CLAI M5
1. STATUTORY AUTHORI TY

a. GCeneral. Wth the exception of MCRA clains, all affirmative clains for
nmoney or property in favor of the United States shall be processed in
accordance with the Federal Cdainms Collection Act (31 US C § 3711).
Department of Defense Directive 5515.11 of 10 Decenber 1966 del egates to the
Secretary of the Navy, and designees, the authority granted to the Secretary of
Def ense under the Federal dains Collection Act.

b. Statute of linmtations. There is a 3-year statute of limtations on
affirmati ve Governnment tort clainms pursuant to 28 U.S. C § 2415(h).

2. REGULATCORY AUTHORI TY

The regulations published in 4 CF.R Chapter Il control the collection and
settlenent of affirmative clains. This enclosure supplenments the nmaterial
contained in those regul ations. Where this enclosure conflicts with the
materials and procedure published in 4 CF. R Chapter Il, the latter controls.

3. CLAIM5s THAT MAY BE COLLECTED

a. Against Responsible Third Parties for Damage to CGovernnent Property, or
the Property of Nonappropriated-Fund Activities. It should be noted, however,
that as a general rule, the GCovernnent does not seek paynment from
servi cemenbers and Covernnent enployees for danages caused by their sinple
negli gence. Exceptions to this general policy will be made when the incident
i nvol ves aggravati ng circunstances.

b. For Medical Costs fromThird Party Payers in Accordance with 10 U. S. C
§ 1095. These clains are asserted and collected by the nedical treatnent
facilities under the coordination of benefits program

c. For Mney Paid or Reinbursed by the Government for Danage to a Rental
Car in Accordance with the Joint Federal Travel Regulations (Volunme 1,
Par agraph U 3415-C and Vol une 2, Paragraph C 2101-2). Collection action shall
be taken against third parties liable in tort. Collection action shall not be
t aken agai nst Government personnel who rented the vehicle.
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d. Qher dains. Any other claimfor noney or property in favor of the
United States cogni zabl e under the Federal dains Collection Act not specifi-
cally listed above.

4. ASSERTI ON OF CLAI M5 AND COLLECTI ON PROCEDURES

a. GCeneral. The controlling procedures for admnistrative collection of
clains are established in 4 CF. R § 102.

b. Oficials Authorized to Pursue d ains. The following officers are
aut hori zed to pursue and collect all affirmative clains in favor of the United
St ates:

(1) The Judge Advocate Ceneral; the Deputy Judge Advocate General; any
Assi stant Judge Advocate Ceneral; and the Deputy Assistant Judge Advocate
Ceneral (dainms and Tort Litigation); and

(2) Conmanding of ficers of Naval Legal Service Ofices and applicable
Det achrments, except Naval Legal Service Ofices in countries where another
service has single service responsibility in accordance with DOD Directive
5515. 8.

c. Dollar Limtations. Al of the officers listed in paragraph b above
are authorized to conpromise and termnate collection action on affirmative
clai ms of $20, 000.00 or |ess.

d. Determining Liability. Liability nmust be determ ned in accordance with
the law of the place in which the damage occurred, including the applicable
traffic laws, elenents of tort, and possibl e defenses.

e. Assertion of a daim

(1) Assertion of the claimis acconplished by nmailing to the tortfeasor
a "Notice of daim" The notice is to be mailed certified mail, return receipt
requested, and should include the foll ow ng infornation:
(a) Reference to the statutory right to collect;
(b) a demand for paynent or restoration;
(c) a description of damage;

(d) the date and place of the incident; and

(e) the name, phone nunber, and office address of the clains
personnel to contact.

(2) See also 4 CF.R § 102.
f. Full Paynment. When a responsible party or insurer tenders full paynent
or a conprom se settlenent on a claim the paynment should be in the formof a
check or noney order nade payable to the collection activity, such as the
"Commandi ng Officer, Naval Legal Service Ofice, (Nanme)." The check or nobney
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order shall then be forwarded to the disbursing officer serving the collecting
activity for deposit in accordance with the provisions of the Navy Conptroller
Manual

g. Installnent Paynments. See 4 CF. R 8§ 102.11 for specific procedures.
In general, if the debtor is financially unable to pay the debt in one |unp
sum an installment paynent plan may be arranged. Installnment paynents will be
required on a nonthly basis and the size of paynent nust bear a reasonable
relation to the size of the debt and the debtor's ability to pay. The
i nstal |l nent agreenents should specify paynments of such size and frequency to
liquidate the Government's claim in not nore than 3 years. I nstal | ment
paynents of |ess than $50.00 per nonth should be accepted only if justified on
the grounds of financial hardship or for sone other reasonable cause. |In all
instal l nent arrangenents, a confession of judgment note setting out a repaynent
schedul e shoul d be executed. See Appendix 6-1

h. Danage to Nonappropriated-Fund Instrunentality (NAFI) Property. Any
amount collected for |oss or danage to property of a NAFI shall be forwarded to
the headquarters of the nonappropriated-fund activity for deposit wth that
activity. In those situations where the recovery involves damage to both NAFI-
owned property and ot her Government property, e.g., destruction of an exchange
building resulting in danmage to both the building and the exchange-owned
property inside, recovery for the exchange-owned property shall be forwarded to
the NAFI. Recovery for building danage shall be deposited in accordance wth
par agraph f above.

i Danmage to Industrial-Conmercial Property. Wen a loss or cost of
repair has been borne by an industrial-comercial activity, paynent shall be
deposited in the Navy Industrial Fund of the activity in accordance with the
provi sions of the Navy Conptroller Manual. Wen a claimis based on a | oss or
damage sustained by such an activity, a notation to this effect shall be
included in any claimfile forwarded to the Judge Advocate GCeneral

j. Replacenment in Kind or Repair. The responsible party, or insurer, may
want to repair or replace in kind damaged property. The commandi ng of ficer or
officer in charge of the activity sustaining the loss is authorized to accept
repair or replacenment if, in his discretion, it is considered to be in the best
interests of the United States.

k. Release. The conmmanding officer or officer in charge is authorized to
execute a release of the claimwhen (a) all repairs have been conpleted to the
CGovernnent's satisfaction, and (b) when all repair bills have been paid. No
prior approval fromthe Judge Advocate General is required for this procedure.

If repair or replacenent is nade, a notation shall be nade in any investiga-
tion or clains file.

5. WAIVER, COVPROM SE, AND REFERRAL OF CLAI M5

a. Oficials Authorized to Conpromise Qains. The officers identified in
par agraph 4b above nmay collect the full amount on all clains, and nmay conpro-
m se, execute releases or termnate collection action on all clains of
$20,000.00 or less. Collection action may be termnated for the conveni ence of
the CGovernment if the tortfeasor cannot be located, is found to be judgnent-

Encl osure (6)



JAG NST 5890. 1

17 Jan 91
proof, has denied Iliability, or has refused to respond to repeated
correspondence concerning legal liability involving a small claim A term na-

tion for the convenience of the Governnment is nmade after it is determned that
the case does not warrant litigation or that it is not cost-effective to pursue
recovery efforts.

b. G ains over $20, 000. 00. Clains in excess of $20,000.00 may not be
conpromi sed for less than the full amount or collection action termnated
wi t hout approval fromthe Departnent of Justice (DQJ).

c. Notification. The Judge Advocate General shall be notified prior to all
requests nmade to the DQJ to conprom se, termnate collection, or referral for
further collection action or litigation.

d. Litigation Reports. Litigation reports prepared in accordance with 4
CF.R 8 103 shall be forwarded to the DQJ along with any case file forwarded
for further collection action or litigation as required by the Federal d ains
Col I ections Standards.

SECTION B: MEDI CAL CARE RECOVERY ACT (MCRA) CLAI M5
1. STATUTORY AUTHORI TY

Medi cal Care Recovery Act, 42 U S.C. 88 2651-2653 (1982)
2. RESPONSI BI LI TY FOR MCRA ACTI ON

a. JAG Desi gnees

(1) Primary responsibility for investigating, asserting, and collect-
ing Departnent of the Navy (DON) MCRA clainms and properly forwardi ng MCRA
clainse to other Federal departnments or agencies rests with the follow ng
of ficers:

(a) Conmmandi ng officers and officers in charge, Naval Legal
Service Command (NLSC) activities, in their areas of geographic responsibility
(see Appendix 6-2 for a listing of geographic areas of responsibility);

(b) Oficer in charge, US Sending State Ofice, Ronme in his
area of geographic responsibility.

(2) JAG designees nay assert and receive full paynment on any MCRA
claim They may, however, agree to conpromse or waive only clains for
$40, 000. 00 or |ess. Claims in excess of $40,000.00 may be conpromnmi sed or
wai ved only with DQJ approval. Such clainms will be forwarded to the Judge

Advocate General in accordance with paragraph 7 below. See paragraph 8 bel ow
for further discussion of waiver and conproni se.

b. Navy Medical Treatnment Facilities (MIF)

(1) Naval MIF's are responsible for ensuring potential MCRA clains are
brought to the attention of the appropriate NLSC activity or U S. Sending State
Ofice (USSSO .
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(2) The MIF reports all potential MCRA cases by forwarding a copy of
the daily injury log entries and adm ssions records to the cognizant NLSC
activity or USSSO within 7 days of treatnment for which a third party may be
liable. The NLSC activity or USSSO nakes the determ nation of liability.

(a) The MIF conputes the value of the care it provided on NAVIAG
Form 5890/ 12. (See Appendix 6-3 for sanple form) Rates used to conpute this
value are published in the Federal Register. Appendi x 6-4 contains recent
i npatient and outpatient rates.

(b) Block 4 of NAVJAG Form 5890/ 12 requires a statenment fromthe
pati ent describing the circunstances of the injury or disease.

(c) An "interim report is prepared for inpatients only. An
interim report is prepared every 4 nonths until the patient is released,
transferred or changed to an outpatient status.

(d)y A"final" report is prepared for all patients when inpatient
and outpatient treatnment is conpleted or the patient's care is transferred to
another facility. A narrative summary shoul d acconpany the final report in all
cases involving inpatient care. In addition, the back side of NAVJAG Form
5890/ 12 is conpleted as part of the final report when the value of Federal
Governnent care exceeds $1, 000. 00.

C. The Ofice of Medical and Dental Affairs (QOW). The office pays
energency civilian medical expenses incurred by active duty nenbers. Thi s
of fice furnishes MCRA clains information to the NLSC activity or USSSO  The
address is Bldg 38H, U S. Naval Training Center, Geat Lakes, |IL 60088-5200.

d. Gvilian Health and Medi cal Program of the Uniformed Services (CHAMPUS)
Contractors. CHAMPUS contractors forward reports of paynments in injury cases
to the appropriate NLSC activity. Responsible JAG desi gnees shoul d, however,
initiate regular contact with contractors within their geographic area to
ensure all relevant cases have been reported.

e. Departnment of Justice (DQJ). Only the DQJ nmay aut horize conpromn se or
wai ver of an MCRA claimin excess of $40,000.00; settle an MCRA cl ai mwhi ch was
previously forwarded by the DON to DQJ for action; or settle an MCRA claimin
which the third party has filed a suit against the United States or the injured
person as a result of the incident which caused the injury.

3. CLAI M5 ASSERTED

a. Ceneral. The DON asserts MCRA clains when nedical care is furnished to
Navy and Marine Corps active duty personnel, retirees, or their dependents, and
third-party tort liability for the injury or disease exists. Clains are
asserted when the injured party is treated in a mlitary MIF or when the DON i s
responsi ble for reinbursing a non-Federal care provider. dains for nedical
care furnished are also asserted using alternate theories of recovery if the
MCRA does not apply. See paragraph 3e bel ow

b. Independent Cause of Action. The MCRA creates an i ndependent cause of
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action for the United States. The Governnent can administratively assert and
litigate MCRA clains in its own nanme and for its own benefit. Procedura

def enses, such as a failure of the injured person to properly file and/ or serve
a conplaint on the third party, that nay prevent the injured person from
recovering, do not prevent the United States from pursuing its own action to
recover the value of nedical treatnent provided to the injured person. The
right arises directly fromthe statute; the statutory reference to subrogation
pertains only to one node of enforcenent. |n creating an independent right in
the Governnment, the Act prevents a release given by the injured person to a
third party fromaffecting the Governnent's claim

C. Liable Parties. MCRA clainms may be asserted against individuals
corporations, associations and non- Federal Governnent agencies subject to the
limtations described in the follow ng section

d. Reasonabl e Val ue of Medical Care. The reasonabl e val ue of nedical care
provided to an injured person is determ ned:

(1) By using the rates set by the Ofice of Managenent and Budget and
published in the Federal Register for care provided in Federal nedical care
facilities (see Appendix 6-4); or

(2) by the actual anmount paid by the Federal Covernnment to non-Federal
nmedi cal care providers.

e. Aternate Theories of Recovery. Oten, recovery under the MCRA is not
possi bl e because no third-party tort liability exists. For exanple, if a
nmenber, retiree, or dependant is driving a vehicle and is injured in a single-
car accident, there is no tortfeasor. State law, including insurance, workers
conpensati on, and uni nsured notorist coverage provisions, determnes the DON s

right to recover in situations not covered by the MCRA If, under the |aw
where the injury occurred, the injured party is entitled to conpensation for
nmedi cal care received, usually the Federal Governnent may recover. The two

nost conmon alternate theories are described bel ow.

(1) Recovery may be possible under the injured party's autonobile
i nsurance policy. In nost cases, the Federal Government should seek recovery
as a third-party Dbeneficiary under the nedical paynments  or t he
underi nsured/ uni nsured portion of the injured party's policy. The ability of
the Federal Covernment to recover as a third-party beneficiary has been upheld
in sone states, while other states have taken the contrary position

(2) Recovery may also be possible under State workers' conpensation
laws. Case lawin this area is still enmerging, but in nost jurisdictions, the
United States stands in the position of a lien claimant for services rendered.
4. CLAI M5 NOT ASSERTED
In sone cases, the MCRA or public policy considerations |imt the DON s
assertion of clains against apparent third-party tortfeasors. MCRA clains are
not asserted agai nst:

a. Federal Covernnent Agencies. Clains are not asserted against any
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departnent, agency or instrunmentality of the United States. "Agency or
instrumentality” includes self-insured, non-appropriated-fund activities but
does not include private associations.

b. Injured Servicenenbers, Dependents and Enpl oyees of the United States.
Cains are not asserted directly against a servicenenber, the dependent of a
servi cemenber, or an enployee of the United States who is injured as a result
of his willful or negligent acts. The United States does assert, however,
agai nst nedi cal care and treatnent insurance coverage the nenber, enpl oyee, or
dependent m ght have;

c. Enpl oyers of Merchant Seanen. Clains are not asserted against the
enpl oyer of a nerchant seaman who receives Federal nedical care under 42 U S C
§ 249.

d. Departnment of Veterans Affairs Care for Service-Connected Disability.
Cains are not asserted for care provided to a veteran by the Departnent of
Veterans Affairs when the care is for a service-connected disability. The
United States will, however, claimfor the reasonable value of care provided an
i ndividual before he is transferred to a Departrment of Veterans Affairs
hospi tal .

5. CLAI M5 ASSERTED ONLY W TH JAG APPROVAL

The responsible NLSC activity or USSSO will investigate potential MCRA cl ains
against the following third parties and forward a copy of their clains file,
al ong with reconmendati ons on assertion, to the Judge Advocate Ceneral :

a. Certain Covernment Contractors. JAG approval is required before
asserting an MCRA claim against a Federal GCovernnment contractor when the
contract provides that the contractor will be indemified or held harm ess by

the Federal Covernnment for tort liability.

b. Foreign Governnents. JAG approval is required before asserting MRA
cl ai ns agai nst foreign governnments, their political subdivisions, Arnmed Forces
nmenbers, or civilian enpl oyees.

c. US. Personnel. JAG approval is required before asserting MCRA cl ai ns
against U S. servicenenbers, their dependents and enployees of the United
States, or their dependents for injury to another person.

6. STATUTE CF LI M TATI ONS

a. Federal . The United States, or the injured party on behalf of the
United States, nust file suit within 3 years after an MCRA action accrues. 28
U S C § 2415. Generally this is 3 years fromthe date of initial Federal
treatment or Federal Covernnent paynment to a private care provider, whichever
is first.

b. St ate. Sonme State statutes of limtations may also apply where
recovery i s based on authority such as workers' conpensation statutes, no-fault
i nsurance statutes, no-fault nedical payments, or uninsured notorist provisions
of insurance contracts.
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7. ASSERTI NG THE CLAIM

a. Initial Action by JAG Designee. Wen advised of a potential MIRA claim
the JAG designee will determ ne the Federal agency or departnent responsible
for investigating and asserting the claim

(1) When the DON has reinbursed a non-Federal provider for health care
or when CHAMPUS has made paynment for a Navy health care beneficiary, the DON
wll assert any resulting MCRA claim

(2) When care is provided in a Federal treatnent facility, the status
of the injured person will determ ne the agency which will assert a resulting
MCRA cl aim

(a) Where Navy or Marine Corps nmenbers, retirees, or their
dependent s recei ve nedical treatment from another Federal agency or departnent,
the DON will wusually assert any MCRA clai mon behalf of the United States based
on information provided by the treating agency or departnent.

(b) Simlarly, where a Navy MIF provides care to personnel of
anot her Federal agency or departnent, that other agency or departrment will
usual |y assert any claimon behalf of the United States.

(3) If the claim is not one which the DON should assert, the JAG
designee will forward all available information to the appropriate departnent
or agency.

(4) If the claimis one which the DON should assert, the JAG desi gnhee
wi Il ensure an appropriate investigation into the circunstances underlying the
claimis initiated and will provide notice to the injured party and all third
parties who nmay be liable to the injured person and the United States under the
MCRA.

b. Investigating the CCaim \While there is no prescribed formor content
for investigating these clainms, the clains file wll contain sufficient
information on which to base valuation, assertion, settlenment, waiver, and/or
conprom se decisions. Usually the file will contain:

(1) ldentification of each person involved in the incident including
nane, address, occupation, and nature of involvenent;

(2) police, social service, and other Federal, State and |ocal agency
reports on the incident;

(3) conpleted copies of NAVIAG Form 5890/12 or equivalent forms from
ot her agenci es and departnents;

(4)inpatient sunmaries and outpatient records of treatnent of the
i nvolved injury in non-Federal facilities;

(5) docunents reflecting Federal paynment for non-Federal treatment of
the injured person;
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(6) calculations of the reasonable value of the Governnment's MCRA
claim

(7)item zed repair bills or estimates of repair of danmaged Federal
Gover nnent property;

(8)where an identified third-party tortfeasor is a uniforned
servicemenber or a U S. enployee, information and findings concerning that
person's duty or scope of enploynment status at the tinme of the incident giving
rise to the injury;

(9)where an identified third-party tortfeasor is a uniforned
servi cenenber or a U. S. enployee or the dependent of a uniformed service nenber
or U S enployee, information and findings concerning whet her that individual
was grossly negligent or willfully cul pable and whether that individual had
i nsurance coverage at the tine of the incident giving rise to the injury;

(10) financial information on identified third-party tortfeasors
i ncl udi ng nanes and addresses of insurance carriers, insurance policy nunbers,
and extent of coverage; and

(11) a statenment whether the injured person or his attorney wll
protect the interests of the United States.

c. dains Forwarded to JAGor DQJ. In those cases where the file nmust be
forwarded to JAG or DQJ, the file will also include:

(1) A summary of the case which includes the circunstances of the
i nci dent whi ch caused the injury, the source, extent and val ue of nedical care
provided and a brief of the applicable law on the liability of the third party;

(2) copies of all correspondence; and
(3) reconmended di sposition.

d. Request for Assistance in Conducting Investigation. Wen an injury for
whi ch the DON may assert an MCRA claimoccurs at a place where the DON does not
have a command, wunit, or activity conveniently l|ocated for conducting an
inquiry into the circunstances underlying the injury, the NLSC activity or
USSSO having responsibility for adm nistering any resulting MCRA claim nmay
request assistance from any other conmmand, unit, or activity within the DOD.
Such assistance may take the formof a conplete inquiry into the circunstances
underlying the incident or it may only cover part of the necessary inquiry and
fact gathering. |If a NLSC activity or USSSO receives a simlar request from
anot her command, unit or activity within the DOD, every effort should be nade
to honor the request. Assistance will nornmally be provided wi thout reinburse-
ment fromthe requesting service.

e. Notice of daim

(1) The JAG designee will assert appropriate MCRA clains by nmailing,
certified mail, return receipt requested, a notice of claim (SF 96) to
identified third-party tortfeasors and their insurers, if known. Many insured
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tortfeasors fail to notify their insurance conpanies of incidents. Thi s
failure may be a breach of the cooperation clause in the policy and may be
grounds for the insurer to refuse to defend the insured or be responsible for
any liability. The United States, as a clainmant, my preclude such an
i nvocation by giving the requisite notification itself. The purpose of the
i nsurance clause is satisfied if the insurer receives actual notice of the
i ncident, regardless of the informant. This notice should be nmailed as soon as
it reasonably appears an identified third party may be liable for the injuries
to the injured person. It is not necessary or desirable to delay nailing this
notice until the conpletion of the investigation convened to inquire into the
ci rcunst ances underlying the incident causing the injury. The pronpt assertion
of the claimw Il ensure that the Government is naned on the settlenent draft.

If the United States is not so naned, and the claim has been asserted, the
insurer settles at its own risk.

(2) The JAG designee will also notify the injured person or his |ega
representative of the Governnent's interest in the value of the nedical care
provided by the United States. This notice will advise that:

(a) The United States nmay be entitled to recover the reasonabl e
val ue of nedical care furnished or paid for by the Federal Governnent;

(b) the injured person is required to cooperate in the efforts of
the United States to recover the reasonabl e value of nedical care furnished or
paid for by the Federal Covernnent;

(c) the injured person is required to furnish a statenent
regardi ng the circunstances surroundi ng the care and treatnent;

(d) the injured person may seek |egal guidance concerning any
possi bl e claimfor personal injury;

(e) the injured person is required to furnish information
concerning |l egal action brought against any individual involved in the incident
and provide the nanme of counsel representing the parties to such an action; and

(f) the injured person should not execute a release or settle a
claimarising fromthe incident causing the injury without first notifying the
JAG desi gnee.

f. Administering the aim

(1) After investigating and asserting the claim the JAG designee will
mai ntain contact with all parties, their |egal representatives, and insurers.

(2) An effort should be nmade to coordinate collection of the Federal
Governnent's MCRA interest with the injured person's action to collect his own
claimfor danages.

(a) Attorneys representing an injured person rmay be authorized to
i nclude the Federal Governnent's MCRA claimas an item of special danages wth
the injured person's claimor suit.
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(b) An agreenent that the CGovernment's claimw |l be rmade a part
of the injured person's action should be in witing and state that counsel fees
will not be paid by the Governnent or conputed on the basis of the Covernnent's
portion of recovery. See Appendi x 6-5.

(3) If the injured person is not bringing an action for damages or is
refusing to include the Federal Governnment's MCRA interest, the JAG designee
wi | I pursue independent collection. The United States is specifically allowed
to intervene or join in any action at |aw brought by or through the injured
person against the liable third person or bring an original suit in its own
nane or in the nane of the injured person. The JAG designee will ensure all
parties are aware that the United States nust be a party to all subsequent
col l ection negotiation.

(4) When the MCRA interests are not being represented by the injured
person and independent collection efforts have failed, the JAG designee wll
request JAG to refer the claimto the DQJ for possible suit. In such cases,
the JAG designee will forward the conplete file to JAG in accordance with
par agraphs 7b and 7c above.

g. Access to DON Records and I nfornation

(1) The nedical records of the injured person will be released to the
i njured person or his legal representative upon request. This release will be
Wi thout cost except in unusual circunstances. These records may not be

rel eased to anyone else outside the DON except in accordance with the
provisions of the Privacy Act, 5 U S.C. 8 552a. Usually such a release wll
require authorization fromthe injured individual or |egal representative or an
order from a court of conpetent jurisdiction. A clerk or attorney signed
subpoena is not "an order froma court of conpetent jurisdiction."

(2) In appropriate cases, mlitary health care providers who have
exam ned or treated the injured person nmay be nade avail able by their conmands
to testify regarding the medical care provided to the injured person. Requests
for such testinony will be processed in accordance with DOD Directive 5405. 2,
28 CF.R Part 725, and SECNAVI NST 5820.8, except when the injured party is
asserting the Federal GCovernment's MCRA claim as part of his action for

damages. In that situation, the injured person or legal representative is
considered also to be a representative of the United States and the foregoi ng
regul ations are not applicable. In such a case, the JAG designee nmay, if

appropriate, request the command of an involved military health care provider
to nake the provider avail able for testinony on behalf of the injured person.

8. WAI VER AND COVPROM SE

a. Ceneral. A JAG designee nay authorize waiver or conprom se of any MCRA
claim under his authority which does not exceed $40,000.00. A third party's
liability for nedical costs to the United States arising from a particul ar
incident will be considered as a single claimin determ ning whether the claim
is nore than $40, 000. 00 for the purpose of waiver and conprom se. Wen the JAG
desi gnee considers wai ver or conprormi se appropriate in a claimwhich exceeds
$40,000.00, the claim file will be forwarded to JAG in accordance wth
par agraphs 7b and 7c above.
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b. Wi ver . The JAG designhee may waive the Federal GCovernnment's MCRA
interest when a responsible third-party tortfeasor cannot be l|ocated, is
j udgnent proof, or has refused to pay and litigation is not feasible. Wiiver
is also appropriate when, upon witten request by the injured person or |egal
representative, it is determned that collection would cause undue hardship to
the injured person. |In assessing undue hardship, the follow ng circunstances
of the injured person should be consi dered:

(1) Permanent disability or disfigurenent;

(2) I ost earning capacity;

(3) out-of - pocket expenses;

(4) financial status;

(5) disability, pension and sinilar benefits avail abl e;

(6) amount of settlement or award from third-party tortfeasor;
and

(7) any other factors which objectively indicate fairness
requi res waiver.

c. Conprom se. The JAG designee may, upon witten request of the injured
person or legal representative, conpromse the Federal Governnent's MCRA
interest using the criteria |isted above.

9. RECEI PT AND RELEASE

a. Paynment. The JAG designee may receive paynent in part or in full for
any claimfor which he is responsible. Witten acknow edgrment of this receipt
will be mailed to the party naking paynent and a copy of the acknow edgenent

kept in the claimfile.
b. Rel ease. The JAG designee will execute and deliver a release to third

parties naking full or conpronised paynent on the Federal Government's MCRA
interest. A copy of the release will be kept in the clains file.
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DEPARTMENT OF THE NAVY

PROM SSCRY NOTE CONTAI NI NG AGREEMENT FOR JUDGVENT

$ , 19
For value received, | (we jointly and severally) promse to pay to the order
of the Treasurer of the United States the sum of dollars, wth
interest at the rate of per annum in nonthly installnments of not |ess
t han dol l ars each, payable at on
or before the first day of each cal endar nonth until such obligation is fully
paid. |If any such installnent shall remain unpaid for a period of 10 days, the

entire anount of this obligation, with interest, |ess paynents actually nade,
shal | thereupon becone i nmedi ately due and payable at the option of the United
States Attorney for the District of wi t hout denmand
or notice, said demand and notice bei ng hereby expressly waived.

I (we) do hereby authorize and enpower the said United States Attorney, any
of his assistants, or any attorney of any court of record, State or Federal, to
appear for me (us) and to enter and confess judgnment against nme (us) for the
entire anmount of this obligation, with interest, |ess paynents actually nade
at any tine after the same becones due and payabl e, as herein provided, in any
court of record, Federal or State; to waive the issuance and service of process
upon ne (us) in any suit on this obligation; to waive any venue requirenent in
such suit; to release all errors that may intervene in entering such judgnent
or in issuing any execution thereon; and to consent to inmmedi ate execution on
sai d judgnent.

I (we) hereby ratify and confirmall that said attorney may do by virtue
her eof .
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TABLE OF TERRI TORI AL RESPONSI Bl LI TY FOR ASSERTI ON OF MCRA CLAI M5

RESPONSI BLE COVVAND

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NAVLEGSVCOFF

NEWPORT

PHI LADELPHI A

WASHI NGTON, D. C.

NORFOLK

CHARLESTON

PENSACOLA

MEMPHI S

GREAT LAKES

CORPUS CHRI STI

SAN DI EGO

LONG BEACH

SAN FRANCI SCO

PUGET SOUND

PEARL HARBOR
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MAI NE, VERMONT, NEW HAMPSHI RE, MASSACHUSETTS, RHODE | SLAND,
AND CONNECTI CUT

PENNSYLVANI A, NEW JERSEY, DELAWARE, NEW YORK, AND OHI O

MARYLAND, THE DI STRICT OF COLUMBI A, AND VI RGI NI A COUNTIES I N
NAVAL DI STRI CT WASHI NGTON

VIRG NIA LESS COUNTIES |IN NAVAL DI STRICT WASHI NGTON, WEST
VI RG NI A, AND PORTI ONS OF NORTH CAROLI NA I N THE FORMER FI FTH
NAVAL DI STRI CT

NORTH CAROLINA LESS PORTIONS IN THE FORMER FIFTH NAVAL
DI STRI CT, SOUTH CAROLI NA, GEORGI A, AND ALL OF FLORI DA EXCEPT
THAT PORTI ON HANDLED BY PENSACOLA

LOUI SI ANA, ALABAMA, PENSACOLA/ PANAVA CI TY AREA (ZI P 324-325)
OF FLORI DA, THAT PORTION OF M SI SSI PPl SOUTH OF WASHI NGTON,
HUMPHRI ES, HOLMES, ATTALA, W NSTON AND ROXUBEE COUNTI ES AND

THAT PORTI ON OF THE GULF OF
MEXI CO EAST OF LONG TUDE 90 N

M SSOURI, TENNESSEE, KENTUCKY, ARKANSAS, AND THE NORTHERN
PORTI ON OF M SSI SSI PPI

NORTH DAKOTA, SOUTH DAKOTA, NEBRASKA, M NNESOTA, M CH GAN, | OMA,

W SCONSI N, ILLINO S, | NDI ANA, AND CANADA

TEXAS

OKLAHOVA, NEW MEXI CO, ARI ZONA, NEVADA, CLARK CO., | MPERI AL
CO., CAMP PENDLETON, MEXI CO, | NCLUDING W CH HUAHUA, DURANGO,
NAYARI T, JALI SCO, COLI MA, ECUADOR, PERU, CHILE, PACIFI C OCEAN
AREA AND | SLANDS SOUTH OF LATI TUDE 45 N, EAST OF LONG TUDE
135 W

THAT PORTI ON OF CALIFORNIA I N KERN, SANTA BARBARA, VENTURA,
LOS ANGELES, AND ORANGE COUNTIES, AND CHI NA LAKE NAVAL
WEAPONS CENTER

THAT PORTI ON OF CALI FORNI A NORTH OF THE SOUTHERN BOUNDARI ES
OF SAN LU S OBl SPO, KINGS, TULARE, AND | NYO COUNTIES, AND ALL
OF NEVADA EXCEPT CLARK COUNTY, UTAH, COLORADO, AND KANSAS

WASHI NGTON, OREGON, | DAHO, MONTANA, WYOM NG, AND ALASKA

HAWAI [, I NCLUDING M DWAY AND PACIFIC |SLAND POSSESSI ONS
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SERVI CES FROM HAWAI |, ADAK, ANTARCTI CA, AND NEW ZEALAND

GUAM THE TRUST TERRITORY OF THE PACIFIC |SLANDS, THE
REPUBLI C OF THE MARSHALL | SLANDS, THE FEDERATED STATES OF
M CRONESI A, AND THE COMWWONWEALTH OF THE NORTHERN MARI ANAS

PHI LI PPI NES, HONG KONG, SI NGAPORE, DI EGO GARCI A, AND UNLESS
OTHERW SE SPECI FI ED, ALL PACI FI C AND | NDI AN OCEAN AREAS AND
| SLANDS LOCATED BETWEEN LONG TUDE 135E AND LONG TUDE 15E;

ETHI OPI A, SOVALI A, KENYA, TANZANI A, MOXZAMBI QUE, SWAZI LAND,

LESOTHO, AND SOUTH AFRICA; THAT PORTION OF THE EURASI AN
CONTI NENT SOUTH OF LATI TUDE 30N AND EAST OF LONG TUDE 60E
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APPENDI X 3 NAVJAG FORM 5890/ 12, HOSPI TAL AND MEDI CAL CARE 3RD PARTY LI ABILITY CASE

Appendi x 3
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Hi story of Ofice of Managenent and Budget Rates
Dat e Per inpatient day Per inpatient day Qut pati ent nedical Citation
DOD general and Burn Center Brooke and dential facil-
Tubercul osis hos- Arny Medical Cen- ity visit
pitals ter
1 Jun 79- 226. 66 - 23.00 44 Fed.
6 Apr 80 Reg.
254. 00 - 26. 00 32490
7 Apr 80-
10 May 81 336. 00 - 33.00 45 Fed.
Reg.
11 May 406. 00 - 40. 00 242913
81-3 Jun 46 Fed.
82 430. 00 1, 393.00 40. 00 Reg.
25738
4 Jan 82- 391. 00 1, 610. 00 49. 00
14 Dec 82 46 Fed.
452. 00 1, 368. 00 56. 00 Reg.
15 Dec 63157
82-31 Cct 406. 00 1,501. 00 62. 00
83 46 Fed.
441. 00 1, 635. 00 58. 00 Reg.
1 Nov 83- 55744
30 Cct 83 466. 00 1, 891. 00 60. 00
46 Fed.
1 Nov 84- 494. 00 2,020. 00 67.00 Reg.
30 Sep 85 50642
554. 00 2,042.00 67.00
1 Cct 85- 46 Fed.
30 Sep 86 603. 00 2,176.00 71.00 Reg.
45280
1 Oct 86-
30 Sep 87 46 Fed.
Reg.
1 Oct 87- 46373
30 Sep 88
51 Fed.
1 Oct 88- Reg.
30 Sep 89 35710
1 Oct 89- 52 Fed.
30 Sep 90 Reg.
36851
1 Oct 90-
53 Fed.
Reg.
39001
54 Fed.
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Reg.
40473

55 Fed.
Reg.

40963
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APPENDI X 5 SAMPLE REPRESENTATI ON AGREEMENT MEDI CAL CARE RECOVERY ACT CLAIM
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APPENDI X 5 CONTI NUED
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